Tempe.
CITY OF TEMPE Meeting Date: 12/14/2022
BOARD OF ADJUSTMENT Agenda Item:

ACTION: Request a variance to reduce the street side yard setback from 10’ to 6 in the R1-6 Zoning District for an existing
addition to a single-family house for the GIPSON RESIDENCE, located at 2002 West Garden Drive. The applicant is Darryl
Sharon.

FISCAL IMPACT: N/A

RECOMMENDATION: Staff — Approve, subject to conditions

BACKGROUND INFORMATION: GIPSON RESIDENCE (PL220276) is requesting a street side yard setback reduction.
The property owner had obtained a variance for an addition to the home in 2009, and construction was not completed on the
addition. The variance was previously approved with a condition of approval to obtain necessary clearances from the Building
Safety Division, this would include building permits and certificate of occupancy. The contractor hired to obtain permits and
construct the addition left the owners with unfinished construction, no building plans or permits, and an expired variance. The
applicant had to have plans redrawn for submittal for building permits, and is requesting a variance to comply with the existing
setback established by the prior variance and as built with the existing foundation and walls of the unfinished 360 square foot
building addition:

VAR220009 Variance to reduce the street side yard setback from ten (10) feet to six (6) feet.

Property Owner Kathy Gipson
W. Southern Ave. A Applicant Darryl Sharon
Zoning District R1-6 Single-Family Residential
Ccanal Site Area 1976 Acres or 8,607 s.f.
- sl z Building Area 1,466 s.f.

& {; 8 Lot Coverage 16% (45% maximum allowed)

% W Garden Dr. %’ Lé Building Setbacks 20’ front south, 5’ west side, 6'east street side, 15’

S "’m_ rear (20', 5, 10', 15’ min. in R1-6)

W. Baseline Rd.

ATTACHMENTS: Development Project File

STAFF CONTACT(S): Diana Kaminski, Senior Planner (480) 858-2391

Department Director: Jeff Tamulevich, Community Development Director
Legal review by: N/A

Prepared by: Diana Kaminski, Senior Planner

Reviewed by: Steve Abrahamson, Planning & Zoning Coordinator



COMMENTS

The site is located south of Southern Avenue and the Western Canal, west of the AZ Mills Mall and I-10 Freeway
interchange, east of 48t Street and north of Baseline Road. The property is located on the north west corner of the
intersection of South Wendler Drive and West Garden Drive near Svob Park. Lot 231 of the Knoell Gardens Amended
Subdivision is located in the Tempe South Mountain Neighborhood Association. According to the Maricopa County
Assessor’s site, the lot is 8,607 s.f. and the house is 1,466 s.f. The property has no alley access and has residences to the
north and west adjacent to the property, residences south on Garden Drive, and an office use to the east on Wendler Drive.
The location of the requested setback reduction is adjacent to Wendler Drive and does not about any adjacent properties.
The proposed completion of the existing addition would add approximately 360 square feet to the house. The foundation,
walls and roof have been constructed, however the interior and electrical work was not completed. Permits were not
previously obtained by the contractor, and revisions to the addition may be necessary to comply with current building code
regulations.

PUBLIC INPUT

e May 18, 2009 The applicant held a neighborhood meeting at 5:15pm on the subject site with no attendees for the
first variance process.

e June 2, 2009 The Hearing Officer heard the request for a variance and had no public input during the hearing
process.

o November 14, 2022 the applicant held a neighborhood meeting at 5:30pm on the subject site, staff attended. Two
residents attended the meeting, one living north and caddy-corner to the site and another to the south, both on other
streets. Both residents questioned why they needed to get the variance again and were supportive of the request.

¢ Upon completion of this report staff has received no public comments on the requested variance.

VARIANCE

The property owner received a variance in 2009 for a building addition but did not complete construction and the variance
expired. Although the Use Permit Standard process would allow a reduction from 10’ to 8', the exterior structure was
completed with a 6’ setback. The applicant is seeking the same variance to reduce the street side yard setback from 10’ to 6’
to complete construction in conformance to current building standards.

Section 6-309 D. Variance Approval Criteria (in italics):

1. That special circumstances are applicable to the property, including its size, shape, topography, location, or surroundings;
The property is located on a corner lot where the street (Wendler Drive) was closed to the south of Garden Drive and
makes a 90 degree turn from the south to the west with a corner cut off on this lot, creating an irregularly shaped lot. The
right-of-way for Wendler Drive is 33 feet, which is unique to a residential neighborhood; the typical width for a residential
street is 25 feet. Lot 231 of Knoell Gardens Amended Plat is one of 61 lots, and one of only five lots that have a street side
yard adjacent to a 33’ wide street, while other streets within the subdivision are 25" and 30’. Wendler Drive is not a through
street, yet it has a larger right of way than the other streets within the area.
and

2. The strict application of this Code will deprive such property of privileges enjoyed by other property of the same
classification in the same zoning district,

The property is one of eight percent of the properties with a larger right of way, if Wendler Drive right of way were 30’ wide
the site would be 3’ wider and have the ability to apply for the Use Permit Standard to meet code, as the remainder of the
community can. Because the applicant previously received a variance for this setback, strict application of the code would
deprive them of the privileges enjoyed by other properties in the same classification and zoning district and that they have
had the right to enjoy for more than a decade if the existing expansion of the home had been completed. The side yard
setback in R1-6 was reduced from 7’ to 5’ in 2005, but the street side yard setback was not changed. The typical character
of this district is a 5’ side yard setback.

and

3. The adjustment authorized shall not constitute a grant of special privileges inconsistent with the limitations upon other
properties in the vicinity and zone in which such property is located,
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The property is located in a unique situation, whereas the side yard of the single-family home is adjacent to a public street
that is 8-feet wider than a typical residential street. Approximately 5 properties in this neighborhood have comparable
conditions with a similar ot layout. The setback of the comparable properties ranges from approximately 5-feet to 20-feet.
The property across the street has GID zoning, which has a 25’ setback on the street front facing Wendler and 0’ side yard
setbacks to the north and south. Applying a 6’ street side yard setback to the subject site will not impact any of the
residential properties in the vicinity nor the property to the east, which has a 0’ side yard setback. Allowing the variance is
consistent with the allowed privileges of side yard setbacks within the vicinity.
and

4. A variance may not be granted if the special circumstances applicable to the property are self-imposed by the property
owner. The applicant previously was granted a variance for this setback reduction and hired a contractor who applied for
building permits but did not complete the permitting process prior to starting construction of the addition. After completing
foundation, walls and roof but before completing the electrical, dry wall or interior work, the contractor was arrested and
the homeowner left without plans, permits or a completed project, which resulted in the variance expiring. The applicant
cannot resume construction without new building permits, which will require obtaining updated plans to comply to new
building codes. The circumstances leading to the prior construction were caused by the contractor hired to do the
construction and were not self-imposed by the property owner. Subsequent to this circumstance, the owner has had a
death in the family resulting in the need for this addition to be completed for the safe shelter and care of her grandchildren.
The conditions of the neighborhood street right of way was the prior justification for granting the variance and the special
circumstances surrounding the homeowner's familial situation and need for the addition are not self-imposed.

REASONS FOR APPROVAL:
Based on the information provided by the applicant, the public input received, and the above analysis staff recommends
approval of the requested Variance. This request meets the required criteria and will conform to the conditions.

SHOULD AN AFFIRMATIVE ACTION BE TAKEN ON THIS REQUEST, THE FOLLOWING NUMBERED CONDITIONS OF
APPROVAL SHALL APPLY, BUT MAY BE AMENDED BY THE DECISION-MAKING BODY.

CONDITIONS OF APPROVAL.:

1. This Variance is valid only after a Building Permit has been obtained and the required inspections have been completed
and a Final Inspection has been passed. As part of the Building Permit process, on-site storm water retention may be
required to be verified or accomplished on this Site.

2. The building addition and foundation shall be painted to match the existing residence.

CODE/ORDINANCE REQUIREMENTS: THE BULLETED ITEMS REFER TO EXISTING CODE OR ORDINANCES THAT PLANNING STAFF
OBSERVES ARE PERTINENT TO THIS CASE. THE BULLET ITEMS ARE INCLUDED TO ALERT THE DESIGN TEAM AND ASSIST IN OBTAINING
A BUILDING PERMIT AND ARE NOT AN EXHAUSTIVE LIST.

= Approval shall be void if the use is not commenced or if an application for a building permit has not been submitted,
whichever is applicable, within twelve (12) months of the approval or within the time stipulated by the hearing body. The
period of approval is extended upon the time review limitations set forth for building permit applications, pursuant
to Tempe Building Safety Administrative Code, Section 8-104.15. An expiration of the building permit application will
result in expiration of the variance.

= Specific requirements of the Zoning and Development Code (ZDC) are not listed as a condition of approval but will
apply to any application. To avoid unnecessary review time and reduce the potential for multiple plan check submittals,
become familiar with the ZDC. Access the ZDC through www.tempe.gov/planning/documents.htm or purchase from
Development Services.

HISTORY & FACTS:
1930-1974 Historic Aerial photos indicate this was used for agricultural use.

December 23, 1974  The existing house received final inspection for new construction.

PL220276 — GIPSON RESIDENCE
December 14, 2022 Page 2


http://www.tempe.gov/planning/documents.htm

June 2, 2009 Hearing Officer approved a variance to reduce the east street side setback from ten (10) feet to six
(6) feet with two conditions of approval:
1. Obtain necessary clearances from the Building Safety Division and
2. the building addition and foundation shall be painted to match the existing residence.

December 14,2022  Board of Adjustment is scheduled to hear the requested variance from ten (10) feet to six (6) feet to
allow the existing building addition to be completed.

ZONING AND DEVELOPMENT CODE REFERENCE:
Section 6-309 Variance

PL220276 — GIPSON RESIDENCE
December 14, 2022 Page 3



DEVELOPMENT PROJECT FILE
for
GIPSON RESIDENCE
(PL220276)

ATTACHMENTS:

1.

2.
3-4.
5-13.

14-16.

17.

18-19.

Location Map

Aerial

Letter of Explanation

Site Context Map and Photos

Site Plan, Elevations & Sections, Floor Plan

Neighborhood Meeting Public Involvement Summary Minutes

2009 Hearing Officer Minutes for Variance and Approval Letter (for reference)
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Kathy J. Gipson
2002 W. Garden Dr.
Tempe, Arizona 85282

Project : Gipson Residence
2002 W. Garden Dr.
Tempe, AZ. 85282

Letter of Explanation

Request: To add room extension to the east exposure of the home, that is located 6 feet from the
existing eastern property line. The current square footage of the home is 1466 Sq Ft.. The total
square footage after the addition will be 1826 Sq. Ft. ,Therefore we are requesting reduction in
required street side setback from 10' to 6'. In 2009 I hired a contractor that assisted in applying
for the Variance and was to apply for a permit for the building of the addition. A Variance was
approved and a few weeks thereafter the contractor began the construction. The contractor
completed the framing and the roof but did not return to complete the project.

After several months of trying to reach the contractor I reached the contractor mother who
answered his phone. [ was advised that the contractor was incarcerated and have been sent to
prison.

To complete the project the electrical, drywall/painting and the flooring need to be completed.
This put me in a financial bind and the project sat still. Unfortunately the Variance expired. On
January 23, 2022 I hired and had a new set of blueprint drafted (I was not able to obtain the
original plans being that the contractor was incarcerated) so that I could complete the addition.
On February 28, 2022 my daughter passed and I took in her three children to raise (they are
currently living with me). [ am in need of finishing the addition to accommodate for the extra
space needed to raise my grandchildren.

A. There are special circumstance or condition applying to the land, building or use
referred to the application;
The property is located on a corner lot where the street (Wendler Drive) makes a 90 degree turn
from the south to the west, which turns into Garden Drive. The right-of way for Wendler Drive
is 33 feet, which is unique to a residential neighborhood. The typical width for a residential street
is 25 feet.

B. The strict application of the Zoning and Development Code will deprive such
property of privileges enjoyed by other properties of the same classification in the same zoning
district;

The single family home exists with an east street side yard setback of 18'-16"; the proposed
addition is a 12 foot extension of the home - suggesting a setback of 6'6". Strict interpretation of
the code would allow only an 8'-6" addition, reducing the proposed 360 square foot expansion by
more than 100 square feet.

ATTACHMENT 3



C. The adjustment authorized shall not constitute a grant of special privileges
inconsistent with the limitation upon other properties in the vicinity and zone which such
property is located;

The property is located in a unique situation, whereas the side yard of the single family home is
adjacent to a public street that is 8-feet wider than a typical residential street. This situation
exists because of the adjacent commercial land use. Approximately 6 properties in this
neighborhood have comparable conditions with a similar lot layout. The setback of the
comparable properties ranges from approximately 5-feet to 20-feet.

D. A variance may not be granted if the special circumstances applicable to the property
are self-imposed by the property owner.

The conditions of the neighborhood are not self-imposed by the property owner.

Thank you for your kind consideration on this matter.

Kathy J. Gipson
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2002 W. Garden Dr.
Tempe, Az. 85282
( Front View)
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Gipson Residence
2002 W. Garden Dr.
Tempe, Az. 85282
(South/West View)
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"Gipson Residence
2002 W. Garden Dr.
Phoenix, Az. 85282
(North/East View)

ATTACHMENT 9



Gipson Residence
2002 W.: Garden Dr.
Témpe, Az. 85282
orth/West View)
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Glpson Reszdence |
2002 Garden Dr
Tempe Az 85282 "

(South/West View)
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Neighborhood Meeting Notes
November 14, 2022 - 5:30pm

On Monday, November 14, 2022 at 5:30pm a public neighborhood meeting was held in the
driveway of 2002 West Garden Drive, Tempe, AZ 85282. A representative from the City of
Tempe, Diana Kaminski, was present. The purpose of the neighborhood meeting was to discuss
the re-approval of an expired variance.

The following took place:

Two neighbors from the neighborhood showed up for the meeting. A presentation of the site plan
was presented to the attendees. The door was opened up for questions and/or discussions. One of
the attendees asked why the variance was being reapplied for as opposed to simply re-approving
it. It was explained that since the variance had expired, the process had to be started over again
for pre-approval.

Both attendees were supportive of the variance and completion of the project.

There were no other questions, other than the attendees were curious as to why a meeting was
necessary.

The meeting adjourned at 6:05p.m.
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HEARING OFFICER MINUTES
June 2, 2009 3

Shawn Daffara, staff planner, gave an overview of this case and stated that no additional public input had been
received since the staff report had been issued.

Pastor John Herman of Desert Palm United Church of Christ spoke in support of this request. He stated that
there was strong support from the church congregation for this request.

Mr. Williams asked staff if it was necessary to indicate a benchmark number of students for future reference - at
this point it is anticipated by the applicant that there will be a total of sixteen (16) or fewer students. Mr. Daffara
responded that it was not necessary as this information was contained in the letter of explanation.

DECISION:

Mr. Williams approved PL090160/ZUP09073 subject to the following conditions of approval:

1. The use permit is valid for the St Dominic Savio Academy and may be transferable upon Development
Services staff review.

2. All permits and clearances required by the Building Safety Division shall be obtained prior to the use permit
becoming effective.

3. If there are any complaints arising from the use permit that are verified by a consensus of the complaining
party and the City Attorney's office, the use permit will be reviewed by city staff to determine the need for a
public hearing to re-evaluate the appropriateness of the use permit.

4. Any expansion or intensification of the use shall require a new use permit to be approved.

All business signs shall be approved through Development Review and permits obtained.

o

6. Request by the GIPSON RESIDENCE (PL090164) (Kathy Gipson, applicant/property owner) located at 2002
West Garden Drive in the R1-6, Single Family Residential District for:

VAR09007 Variance to reduce the east street side yard setback from ten (10) feet to six (6) feet.
Ms. Kathy Gipson and Mr. Ruben Galan were present to represent this case.

Derek Partridge, staff planner, gave an overview of this case and stated that no additional public input had been
received since the staff report had been issued.

Mr. Williams noted that there were special circumstances unique to this property relating to corner location and
the width of the adjacent public right-of-way.

DECISION:

Mr. Williams approved PL090164/VAR09007 subject to the following conditions of approval:
1. Obtain necessary clearances from the Building Safety Division.

2. Building addition and foundation shall be painted to match the existing residence.

7. Request by FLOOR AND DECOR (PL090166) (David Miller/Floor & Decor, applicant; Jahan Realty
Management Corporation, property owner) located at 7500 South Priest Drive in the PCC-1, Planned
Commercial Center Neighborhood and Southwest Overlay Districts for:

ZUP09074 Use permit to allow outdoor retail display.

Mr. David Miller was present to represent this case. He explained that the intention is to only have a couple of

small displays and there would be no outside storage of materials.
ATTACHMENT 17



City of Tempe
P.O. Box 5002

31 East Fifth Street rr |
Tempe, AZ 85280 I I e m pe |

480-350-8872 (FAX)

Development Services
Department |

(480) 350-8331 (Phone)

June 5, 2009

|
|
|
Ms. Kathy Gipson i
2002 West Garden Drive j
Tempe, Arizona 85282 |
|
|
|
|

RE: GIPSON RESIDENCE PL090164 / VAR09007

Dear Ms. Gipson:

You are hereby advised that at the hearing held June 2, 2009, the Hearing Officer of the City of Tempe,
acting in accordance with Section 1-305, Paragraphs C and D, of the Zoning and Development Code: ||

Approved the request by the GIPSON RESIDENCE (PL090164) (Kathy Gipson, applicant/property owner) ‘
located at 2002 West Garden Drive in the R1-6, Single Family Residential District for: |

VAR09007 Variance to reduce the east street side yard setback from ten (10) feet to six (6) feet. |

Approved subject to the following conditions: ‘
1. Obtain necessary clearances from the Building Safety Division.
2. Building addition and foundation shall be painted to match the existing residence.

Approvals are specifically conditioned upon the applicant proceeding with the proposed use(s) and/or
variance(s) within twelve (12) months of the date of the approval by the Hearing Officer and required by the

Zoning and Development Code.

In addition to proceeding with the approvals granted, it is understood that any and all conditions as \
stipulated by the Hearing Officer as indicated above, shall be fully complied with. If the action of the
Hearing Officer was required for the purposes of rectifying any violations of the Zoning and Development
Code, the violations shall be the responsibility of the applicant/owner to fully correct and achieve

conformance. ‘

In sign-related violations, corrections shall be made within five (5) days of Hearing Officer action; in all
other matters, corrections shall be made within fifteen (15) days of Hearing Officer action, unless

specifically conditioned otherwise by the Hearing Officer. You are further advised that the above does not l
waive the requirements for obtaining building permits and other clearances as may be necessary. |

Sincerely, J

T2bla

Derek Partridge
Planner!

DP:dm
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