
  
 
 
 
 
 
CITY OF TEMPE Meeting Date:  10/23/2019 
BOARD OF ADJUSTMENT  Agenda Item:  2 
 

 
ACTION:  Request a variance to reduce the required parking from 198 to 158 spaces for an existing 29,675 s.f. medical 
office for GENERATIONS MEDICAL CENTER, located at 6301 South McClintock Drive. The applicant is Pew & Lake.  
 
FISCAL IMPACT:  N/A 
 
RECOMMENDATION: Staff – Approve, subject to conditions   
 
BACKGROUND INFORMATION:  GENERATIONS MEDICAL CENTER (PL190086) Lot 1 was built in 1983 with later 
additions in 2003 bringing the total building to 29,675 s.f. according to the building permit records. The County Assessor lists 
the property as 28,468 s.f., however Tempe utilizes the square footage identified by Building Safety Division of Community 
Development. In 2003 the property was subdivided with parking for the medical offices provided both on and off-site, without a 
recorded parking agreement or cross access agreement. Subsequent to the subdivision, the newly created lots were sold to 
different owners. The medical office building functioned for the past 16 years with parking on Lot 1 and Lot 3, the vacant lot. At 
the time, there were both recorded and informal agreements with the Catholic Church to the north of Libra Drive, the Mosque 
to the north of the medical center, and an office building to the south on Lot 2. Each of these adjacent lots met code required 
parking by entitlement and was sharing parking to accommodate religious services and overflow parking that resulted in peak 
demands higher than code requirements. A dispute about the existing constructed parking on the vacant Lot 3 was taken to 
court. The court determined that the spaces built on Lot 3 were not for the use of Lot 1; without a recorded shared parking 
agreement there are no rights of use of these off-site spaces for the medical center. The resulting court determination effectively 
reduced the available parking of the medical center from the 198 required (by city square footage) to the provided 158 on Lot 
1. This creates a code shortage of 40 spaces. This non-conformance now impacts the ability of the owner to sell or refinance 
the property. To remedy this discrepancy, the owner of Lot 1 is requesting a variance from code required parking, to retain all 
parking on site. The request includes the following: 
  

VAR190002 Variance to reduce the required on-site parking from 198 to 158 spaces on Lot 1. 
  

 

Property Owner  Dr. Mikol Davis, Moon Shadow Properties LLC 
Applicant Vanessa MacDonald, Pew & Lake PLC 
Zoning District PCC-1 
Site Area 2.796 acres 
Building Area 29,675 s.f. 
Vehicle Parking 158 spaces (198 min. required) 
Bicycle Parking 10 spaces (10 min. required) 

ATTACHMENTS:    Development Project File 
 
STAFF CONTACT(S):  Diana Kaminski, Senior Planner 480-858-2391 
Department Director:  Chad Weaver, Community Development Director  
Prepared by:  Diana Kaminski, Senior Planner  
Reviewed by: Ryan Levesque, Deputy Director and Steve Abrahamson, Planning & Zoning Coordinator  
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COMMENTS   
Located between Libra Drive to the north, McClintock Drive to the west and Guadalupe Road to the south, Lot 1 has an 
existing medical office building built on a property as part of a larger development that was considered as a whole and that 
originally had enough parking to meet code. The lot was later subdivided (ATTACHMENTS 96-97), making some of the 
parking for this use off-site without a recorded shared parking agreement between lots. Lot 1 being the original medical office 
property, Lot 2 was not a part of the subdivision, this is the parcel to the south of the site with commercial offices, and Lot 3 a 
newly created vacant lot with 49 parking spaces built originally as part of the medical center development. In 2019, a court 
hearing on the matter of ownership and use of the parking spaces on Lot 3 resulted in a determination that the owner of the 
vacant Lot 3 (to the east) has control and use of the parking spaces and that the Lot 2 medical office building does not have 
rights to use these off-site parking spaces. This court determination resulted in a parking deficit by code requirements. The 
current owner of Lot 1 tried to refinance the property and was told that the non-conforming condition would not allow 
refinancing. The owner is seeking a variance to bring the property into compliance by reducing the required number of 
parking spaces on site. The site has a long history of parking agreements that are summarized below and may be referenced 
in the parking analysis provided by the applicant.  These documents are referenced in the attachments portion of this report. 

In 2002, a Proposed Parking agreement for shared parking between the Mosque property to the north and the Medical 
Center was drafted, but never recorded (ATTACHMENT page 26)  The proposed agreement would allow the Mosque use of 
75 spaces on Lot 1 between 12:46 and 1:45pm on Fridays and any time after 7pm daily and parking spaces as needed on 
Lot 1 during the celebration of Ramadan after 5:30pm daily.  The agreement would also allow the Medical Center use of 40 
of the 49 spaces from the Mosque site to the north from 7am-5:30 pm Monday through Friday, with the exception of the 
Friday mid-day worship period.  This agreement was not required by either property for compliance with city code and is not 
recognized in the variance analysis as parking provided.  Although this has been used for the benefit of the Mosque since 
2002, the document has not been recorded and provides no guarantee of spaces available to Lot 1 and is not recognized in 
the variance calculation for a reduction. 

In 2003, a Reciprocal Access, Parking and Drainage Easement and License Agreement was recorded with the Lot 2 to the 
south. This was not a requirement of City entitlement, but a private agreement recorded for the benefit of Lot 2 to the south to 
use parking spaces on Lot 1 (ATTACHMENT pages 37-55). This document allowed 40 uncovered spaces on the 
Generations lot to be used by the businesses to the south for a fee, it did not provide reciprocal parking rights to the 
Generations Medical Center. This agreement was recently modified to reduce the number of encumbered spaces to 20 off-
site parking spaces on the Generations lot for use by the tenants of the property to the south.  A letter of default was then 
sent to the owners of the lot to the south. According to the applicant, they have failed to respond in the required timeframe to 
maintain the agreement (ATTACHMENT pages 56-58); the parking agreement Generations Medical Center now considers 
Lot 2 in default. The applicant has determined that Lot 1 Generations Medical Center is no longer encumbered to provide 
these 20 spaces to Lot 2.  The 2019 parking analysis includes the 20 spaces as part of their analysis but indicates that it is 
not an obligation, nor is it a requirement for Lot 2 to meet City parking requirements.  Without a recorded release from the 
agreement, the document may still be valid, and potentially impacting the variance calculation by up to 40 spaces 
encumbered to Lot 2. 

In 2000, Holy Spirit Catholic Church received a variance to reduce parking on site from 369 to 274 spaces. In 2004, a 
Reciprocal Revocable License Agreement for parking was recorded between the Catholic Church and Lot 1 (ATTACHMENT 
pages 27-36). This was not a requirement of City entitlement, but a private agreement recorded for the mutual benefit of both 
property owners. This document may be revoked at any time but has provided reciprocal benefit to both properties through 
shared parking on both properties for the past 15 years. The Church agrees to allow Lot 1 to use the spaces on their property 
from 8am to 5pm Monday through Friday with the exception of Christmas Eve and Day, and Ash Wednesday.  Lot 1 agrees 
to allow the Church to use the parking on Lot 1 for Saturdays and Sundays, Christmas Eve and Day, and Ash Wednesday.  
No specific number of spaces on either lot were provided and the exhibits reference the entire property by parcel. Therefore, 
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this recorded document is factored into consideration of temporary (revocable) parking availability that supports the variance 
request.  

Prior to the applicant filing this request, staff discussed options available to resolve the current parking conformance issue.  
Options for the property owner include: 

• Applying for a shared parking model with a professional analysis of all lots available for parking and obtaining a 
recorded shared parking agreement for parking available in perpetuity between properties. This requires 
cooperation between adjacent property owners. 

• Building a parking podium level large enough to add required parking back to the site. This requires an investment 
in the property. 

• Reduce the size of the building to meet existing parking on site. The existing parking on site would allow a 23,550 
s.f. medical office, 6,125 s.f. of the existing building, which had been previously expanded, would be removed to 
achieve this. 

• Change the mix of uses of tenants to reduce the amount of medical office uses on site which trigger a higher ratio. 
This could be achieved with 17,500 s.f. of medical office and 12,175 s.f. of general office or retail uses. 

 
PARKING ANALYSIS 
The applicant submitted an earlier Professional Shared Parking study that had been completed in 2003 during a prior request 
to establish a shared parking model for the Church, Mosque, Medical Offices on Lot 1 and General Real Estate Offices on 
Lot 2 (ATTACHMENT pages 63-90).  The prior request for a shared parking model included a request for a variance to waive 
parking for the first 10,000 s.f. of medical office, to facilitate an expansion to the medical center. This request was later 
withdrawn. The 2003 study by Heffernan and Associates was submitted as part of this current variance request.  There had 
been no complaints about parking in the past 16 years and therefore no further parking count or updated analysis since 
2003. The study provided on-site parking counts for the Church, Mosque and Lot 2, but did not provide actual counts for Lot 
1. The study provided a computer model of the combined uses and available parking based on time of day and use. The 
result of this projected model was that the medical offices on Lot 1 would require a peak parking demand of 197 spaces from 
9am to 11am and would exceed the available on-site parking with peak parking greater than 158 spaces from 4pm, with the 
exception of a slight reduction during lunch hour, when 148 spaces would be needed. Based on the analysis from 2003, it 
appeared that the calculated parking ratio of 1 space per 150 s.f. of medical office is accurate to projected demand. Staff 
requested additional information to address the current site conditions.  
 
The Property Manager and former owner of Lots 1 & 3 provided a survey to tenants to verify current parking conditions based 
on employees and patients at the site (ATTACHMENT page 23).  There are four tenants on site. The questions included if 
they observed parking problems for staff or patients; the only issue appeared to be if staff parked in the wrong spaces. The 
maximum number of staff parking on site is 83 of the available 157 spaces.  Hours of operation are generally the same, 
ranging from 7:30am to 6pm. One tenant has staff who work shifts, the others all have staff on site at the same time. The 
range of patients 4,620 minimum for all four tenants, to 5,158 at maximum monthly visitation.  This was not broken down into 
daily counts, but the survey indicated not much variation from day to day.  Taking this data and dividing by 20 business days 
in a month, the range of daily patient traffic would be 231-258 per day.  This would be an average of 32 patients if the 
scheduling covered an 8-hour work day evenly with the highest patient load.  This would indicate an average hourly parking 
demand of 115 vehicles. 
 
A new parking study was conducted by a professional engineer in July 2019 to determine the current medical center parking 
demand for Lot 1 and evaluate the site based on updated International Traffic Engineering (ITE) standards, which are 
different than the city ratios. The Zoning Code requires one parking space for every 150 s.f. of medical office, the ITE ratio is 
one parking space for every 218 s.f. of medical office. Planning staff reviewed other community standards for comparison: 
the ratio for medical office/clinic varies from 1 space per 200 s.f. to 1 space per 300 s.f. indicating that the ITE ratio is 
appropriate based on standards of similar communities. The study included actual parking counts on Thursday July 18th for 
three of the lots: the medical center, the mosque and the vacant property. The peak demand on the medical center site was 
at 3pm when 125 vehicles parked on site, this is inclusive of staff, patients and employees of the lot to the south.  The 
mosque parking lot was almost at capacity from 10am to 2pm, when it was completely full. This study did not include peak 
weekend demand since three of the four medical offices are closed on weekends. The vacant lot consistently had between 



 
PL190086 – GENERATIONS MEDICAL CENTER 
October 23, 2019  Page 3 
 

32-40% spaces filled between 8am and 5pm during the day of the study. No observations were made as to where the people 
parking on the vacant lot walked after parking. The Thursday observation would not coincide with the peak Mosque period of 
use on mid-day Fridays. There was insufficient time for the consultant to re-evaluate the site for pedestrian traffic to and from 
Lot 3. It appears that the medical center is able to fully park on site in July but does not address potential increases in 
parking when ASU and school are in session and seasonal winter residents return.  The applicant has indicated that the 
client base is not impacted within these four medical offices by seasonal population changes. Additional observations were 
made on Tuesday and Wednesday to verify parking use from the property to the south: July 23rd had 15 employees and July 
24th had 14 employees of the lot to the south parking on Lot 1, the medical center lot.  This confirms that no more than 20 
spaces are being used for parking employees from Lot 2. 
 
Staff expressed concern that the study was conducted during the summer, when ASU and schools were out of session and 
seasonal residents may be away. Staff requested that the applicant conduct further observations during peak season (after 
school started) and on peak days of the week.  Ideally, this would have matched the same observations made in the first 
study, with time of day from 8am – 5pm on all the lots as previously documented. An update was made to the parking study, 
however not during a peak medical office day. The study was done on Friday, September 13th and was submitted on 
September 23rd. Although the first observations were made from 8am to 5pm, this study was from 8-10am and 2-4pm. 
Observations were made in the morning and afternoon, excluding 10am-2pm when some medical offices closed for lunch 
and when the Mosque would have services. The prior study had 30-40% of the vacant lot in use during non-service times of 
the Mosque, and no observations of where the people parking on the vacant lot walked after leaving their vehicles. The 
updated parking analysis was conducted on a service day for the Mosque and showed no vehicles parking in the vacant lot 
for the entire day. Staff asked how there could be no vehicles parked on Lot 3 on a Friday when there were services during 
the afternoon. The consultant returned on Friday September 27th for further observation, specifically from 11am to 1pm, when 
the some of the medical offices close for lunch but the Mosque is in service. The parking study is provided in the attachments 
of this report for reference. (ATTACHMENTS 16-25) Below is a summary of the observed data collected by the consultant: 

 

Date Observed Time of Day Lot 1 Parked
Lot 2 Employees 
Parking on Lot 1 Lot 2 Parked Lot 3 Parked

Tursday July 18, 2019 8:00 AM 59 37 18
Tursday July 18, 2019 9:00 AM 93 61 17
Tursday July 18, 2019 10:00 AM 120 76 19
Tursday July 18, 2019 11:00 AM 118 71 20
Tursday July 18, 2019 12:00 PM 80 62 17
Tursday July 18, 2019 1:00 PM 100 63 20
Tursday July 18, 2019 2:00 PM 97 79 20
Tursday July 18, 2019 3:00 PM 125 61 19
Tursday July 18, 2019 4:00 PM 117 39 18
Tursday July 18, 2019 5:00 PM 87 22 16

Tuesday July 23, 2019 4:20-5:20 PM 15
Wednesday July 24, 2019 7:35-8:35 AM 14

Friday Septebmer 13, 2019 8:00 AM 41 0
Friday Septebmer 13, 2019 9:00 AM 86 33 0
Friday Septebmer 13, 2019 10:00 AM 83 0
Friday Septebmer 13, 2019 11:00 AM
Friday Septebmer 13, 2019 12:00 PM
Friday Septebmer 13, 2019 1:00 PM
Friday Septebmer 13, 2019 2:00 PM 67 0
Friday Septebmer 13, 2019 3:00 PM 72 0
Friday Septebmer 13, 2019 4:00 PM 67 0
Friday Septebmer 13, 2019 5:00 PM 0

Friday Septebmer 27, 2019 11:00 AM 74 2
Friday Septebmer 27, 2019 12:00 PM 51 1
Friday Septebmer 27, 2019 1:00 PM 43 50
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Staff has visited the site during various days and times to observe parking patterns and has not identified parking deficits or 
overflow conditions during business hours.  Most recently, on October 1st at 4:40pm staff observed 4 cars parked on Libra 
Drive, 65 vehicles in Lot 1 and 14 vehicles in Lot 3. On October 2nd at 7:50 am Lot 1 was ½ full and there were 8 vehicles on 
Lot 3; at 9am the same day, Lot 1 had approximately 25 open spaces and Lot 3 had 11 vehicles parked, and at 1:15pm Libra 
Drive had 5 vehicles parked on the street, Lot 1 had 38 open spaces, Lot 2 was almost full to capacity and Lot 3 had 14 
vehicles parked on the vacant lot. Further review of aerial images taken from Google Maps and Maricopa County Historic 
Aerials provided point in time data related to the medical center Lot 1 and vacant Lot 3 for historic parking trends. This data 
largely confirms the information provided during the parking study, with the highest count being this year at 132 spaces on 
site.  If Lot 2 parking agreement for 20 spaces remained in effect, this would bring the total parked vehicles on Lot 1 to 152, 
with 6 spaces remaining. 
 

Aerial Date Lot 1 Parked Lot 3 Parked 
2019 132 11 

Sept.-Dec. 2018 114 18 
Sept.-Dec. 2017 123 8 
Sept.-Dec. 2016 4* 0 
Nov.-Feb. 2015 123 11 
Sept.-Nov. 2014 104 5 
Sept.-Nov. 2013 4* 0 
Oct.-Dec. 2012 53 0 
Sept.-Oct. 2011 92 2 
Sept.-Oct. 2010 0* 0 
May-June 2009 90 6 
Oct.-Dec. 2008 58 7 
Oct.-Jan. 2007 81 5 
Jan.-Feb. 2006 108 8 
Nov.-Dec. 2004 67 15 
Lot 1 numbers shown assume +38 not visible under 
canopies.  

Lot 1* numbers do not include canopy counts when the lot 
was almost empty, and it was assumed a weekend with a 
few staff on site 

 
PUBLIC INPUT 
A neighborhood meeting was held for the request on May 21, 2019. The applicant has provided a summary from this meeting 
(ATTACHMENT page 62). Staff attended. There were 3 residents who attended, and the attorney representing the mosque. 
Residents were curious about what was happening and why an entitlement was being requested without development of the 
vacant lot. A resident asked what was going to be built on the vacant lot. The request was explained that the vacant lot is 
under different ownership and not a part of this request, with no known development plans at this time. It was further 
explained that this was a request to fix a code requirement caused by a court decision which granted rights to the existing 
developed parking to the vacant lot. Discussion about parking observations included consensus that largest parking issues 
were on holidays and days of worship caused by the Church and Mosque, when people park on the street, in the 
neighborhood and in this lot. They stated that during normal weekdays there does not seem to be a parking issue on this lot.  
There was discussion about maintenance of the street front landscape and responsibility for the portion along Libra Drive.     
 
Staff received email communications from representation of the Mosque community, questioning the process and the 
information within the requested variance. A Mosque representative provided staff information with a request to be included 
in the report attachments.  (ATTACHMENTS 103-142). Staff received a letter of support for the variance and parking analysis 
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from Steven Linnerson, the former owner of the property and current manager of the property (ATTACHMENTS 59-61). Staff 
received a call from a representative of the south to the site, indicating opposition to the requested variance, due to concerns 
of potential impacts to their use of 20 parking spaces on this lot.  
 
VARIANCE 
 
The proposed parking reduction requires a variance to reduce required on-site parking from 198 to 157 in the PCC-1 Planned 
Commercial Center One zoning district. Section 6-309 D. Variance Approval Criteria (in italics): 

 
1. That special circumstances are applicable to the property, including its size, shape, topography, location, or surroundings;  

The 2.796-acre lot is irregularly shaped. Had Lot 1 remained as approved in the General Plan of development, it would 
have been larger and more regular in shape. The lot shape was created by amendment to the Subdivision Plat. This plat 
created new property lines with required medical office parking spaces located off-site, on the new Lot 3. There is nothing 
unique about the topography or location of the site.  The surroundings are unique in having frontage on both McClintock 
Drive and Libra Drive and having two places of worship which benefit by mutual informal agreement to the use of the 
parking on Lot 1 for religious holidays and services when the medical office building is not in use. The criteria for special 
circumstances applicable to the property are met in the site shape and surroundings. 
and  

2. The strict application of this Code will deprive such property of privileges enjoyed by other property of the same 
classification in the same zoning district; The applicant has cited an earlier variance for Holy Spirit Catholic Church in 2000 
to reduce parking from 369 to 274 (a 26% reduction in parking). This variance was granted based specifically on the use.  
The church identified that the occupants of the sanctuary would be the same users of the social hall, and therefore the 
parking requirements of the code did not account for the unique function of a place of worship. This is not directly related 
to the current case because this criterion specifically states enjoyment by other property of the same classification 
(commercial) and zoning district (Planned Commercial Center-One, PCC-1). The church is not a commercial use and the 
property is zoned Agricultural AG.  The church use has peak traffic on weekends and for briefer durations than a medical 
office, so the parking reduction for the church is not the same as requesting a 20% reduction in parking for a single use 
open 8-5 weekdays.  Had the applicant provided information regarding other PCC-1 properties with single uses such as 
medical offices that had received a variance, parity may have been warranted to support this criterion. Considering 
interpretation of this criterion by strict application of the parking code, Lot 1 is deprived the privileges similar to other 
properties in proximity, including the similarity in percentage of the two variances for parking as consideration for general 
conformance to the intent of this criterion. 
and 

3. The adjustment authorized shall not constitute a grant of special privileges inconsistent with the limitations upon other 
properties in the vicinity and zone in which such property is located; discussions regarding parking on this lot have been 
ongoing for the past decade.  During this time, the vacant lot to the east has not been developed and the existing parking 
has functioned without issue.  The existing General Plan of Development will allow the vacant lot a building of 2,250 s.f of 
non-medical office or retail use, and currently does not have cross access rights to have traffic circulation between lots 1 
and 3. The recent court ruling in favor of the owners of Lot 3, which removed 40 required parking spaces for Lot 1 granted 
special privileges to the lot, which now has 49 parking spaces that would serve a larger building, depending on the use 
and ability to meet other zoning code requirements. The parking analysis of July indicated approximately 40% of the 
existing 50 spaces on the vacant lot are already being used during non-peak periods, without a use on the site. The 
mosque has enjoyed the benefit of parking on the medical office site for needed overflow parking during times of worship 
and holidays without a recorded agreement. The church to the north has enjoyed the privileges of being allowed to park 
on the medical office property with a revocable recorded agreement, and gains benefit from this relationship without being 
required to provide enough parking to meet its own peak demand.  The office building to the south had a parking agreement 
to park on the medical office lot, enjoying special privileges by the addition of spaces to serve their tenants, however this 
agreement may be in default. Lot 1 has not changed use since built in 1983 or form since modified in 2003 and has been 
under the same ownership since 2006. This variance would bring Lot 1 back into compliance with the zoning code by 
reducing the number of parking spaces required by 20%, which is similar to the 26% parking variance previously granted 
to the Church. The Church also provides up to 275 spaces through the reciprocal agreement to Lot 1, helping mitigate any 
potential overflow needs. The adjustment would provide equity between all lots within the vicinity, not necessarily in the 
same zone or use. 
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and 
4. A variance may not be granted if the special circumstances applicable to the property are self-imposed by the property 

owner.  Although the recent court ruling was a special circumstance not imposed by the property owner, the history leading 
to this request may be attributed in part to prior ownership of the property.  In 2003 the medical center was built as one 
development on one lot. In 2005, the owner subdivided the property by subdivision plat to create two separate lots. This 
subdivision created the unusually shaped parcel with existing parking on a separate lot from the building requiring the 
parking.  Within a year of the subdivision, the first lot was sold and in 2011 the new lot to the east, Lot 3 was sold, without 
recordation of the parking affidavit. At the time that either of the new property owners purchased the lots, due diligence 
would have identified the discrepancy and a shared parking agreement could have been recorded prior to purchase of the 
properties.  Staff had advised the current owners of Lot 3 to complete this action prior to purchasing the property. The 
former owner of Lot 1 and current owners of Lots 1 and 3 were unable to reach an agreement and record a document, 
which could be construed as self-imposed.  However, the owner of Lot 1 who has utilized the parking from 2006 to 2019 
without issue, could not have anticipated a court ruling that overturned historic use of parking spaces originally built to 
serve Lot 1 parking requirements. This recent change was not self-imposed and creates the non-conforming condition that 
impacts financing and resale of the property and undue hardship beyond their control. 

  
REASONS FOR APPROVAL: 
Based on the information provided by the applicant, the public input received, and the above analysis, there is justification to 
support the requested Variance. This request meets most of the required criteria, and with a more liberal interpretation of 
criterion two, would meet all of the criteria. Should the Board concur with these findings and approve the requested variance, 
the applicant will conform to the conditions 

 
SHOULD AN AFFIRMATIVE ACTION BE TAKEN ON THIS REQUEST, THE FOLLOWING NUMBERED CONDITIONS OF 
APPROVAL SHALL APPLY, BUT MAY BE AMENDED BY THE DECISION-MAKING BODY.   

  
CONDITION(S) OF APPROVAL: 

 
1. This Variance is valid for Lot 1 Generations Medical Center, for 158 on-site parking spaces for 29,675 s.f. of medical 

office use. 
 

2. This Variance does not recognize prior recorded private agreements for parking from Lot 2 to the south, on Lot 1 
Generations Medical Center for 20 spaces; should future legal actions encumber Lot 1 with obligations that reduce 
available parking on site, the property owner shall be required to comply with the Zoning Code by site modification to 
add parking, recorded non-revocable shared parking agreements or a new request for a variance to maintain parking for 
the use of Lot 1. 
 

3. Any intensification of the building size or use shall require full conformance with the parking ratios of the code. 
 

4. Any new shared parking agreement shall be submitted to Community Development for review and compliance with this 
condition prior to recordation. The Variance shall be null and void if any new parking agreement shares parking spaces 
required for the medical office Monday through Friday usage unless the parking agreement is recorded with reciprocal 
off-site benefits to off-set the differences in parking. 
 

5. Any new shared parking agreement shall also provide cross access for vehicle travel between lots sharing parking.  
 
CODE/ORDINANCE REQUIREMENTS: 
THE BULLETED ITEMS REFER TO EXISTING CODE OR ORDINANCES THAT PLANNING STAFF OBSERVES ARE PERTINENT TO THIS CASE.  
THE BULLET ITEMS ARE INCLUDED TO ALERT THE DESIGN TEAM AND ASSIST IN OBTAINING A BUILDING PERMIT AND ARE NOT AN 
EXHAUSTIVE LIST. 
 
 Specific requirements of the Zoning and Development Code (ZDC) are not listed as a condition of approval but will 

apply to any application.  To avoid unnecessary review time and reduce the potential for multiple plan check submittals, 
become familiar with the ZDC.  Access the ZDC through www.tempe.gov/planning/documents.htm or purchase from 

http://www.tempe.gov/planning/documents.htm
http://www.tempe.gov/planning/documents.htm
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Development Services. 
 

 
HISTORY & FACTS: 
 
September 1976  Holy Spirit Catholic Church built at 1810 E. Libra Drive – Tract E of Continental East Unit Six (Lots 

1 & 3) (also listed as 1800 E. Libra Drive in record cards) 
 15,091 s.f.  
 parking spaces required on-site 267 
 (property record card indicates 267 on first page, and 137 on second page) 
 parking spaces provided on-site 280  

 
January 1982   Additions were made to the Holy Spirit Catholic church 

 5,807 classrooms & multipurpose room addition 
 parking spaces required 32 (additional) total on-site required 299 
 (property record card indicates parking total provided on site 457) 
 Exact square footage of church facilities is not clear, numbers vary from one building plan set 

to the next 
 Exact parking requirements and provisions is not clear, numbers of spaces vary from property 

record cards and building plan sets 
 

January 8, 1981 Design Review Board approved building elevations, site and landscape plans for Home Federal 
Savings and Loan at 6225 S McClintock Drive.  

January 29, 1981 Board of Adjustment approved variances to reduce the required street side yard setback along 
Libra Drive from 50’ to 44’ and a variance for a free-standing sign for Home Federal Savings and 
Loan. 

April 1, 1981 Design Review Board approved plans for the Home Federal Savings and Loan at 6225 S 
McClintock Drive in the PCC-1 district after modifications were made based on the variances. The 
building was 4329 s.f. and required 18 parking spaces, and provided 28 parking spaces on site. 

May 27, 1981 City Council approved the Final Plan of Development for Home Federal Savings and Loan. 

 

July 7, 1983  Design Review Board approved site plan, landscape plan and elevations for Thomas Davis Clinic 
for a 10,663 s.f. medical office with 73 required and 82 provided parking spaces. 

January 19, 1984  Design Review Board approved site, landscape and elevations for Thomas Davis Clinic buildings 
B and C. 

January 27, 1984 City Council approved the Final Plan of Development for Thomas Davis Clinic, consisting of 
22,400 s.f. on 5.52 acres. 

March 19, 1984 City Council approved request for an Amended General Plan of development for Thomas Davis 
Medical Center with 56,400 s.f. within 3 buildings, providing 375 parking spaces on site. 

 

May 2000 
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 Variance to reduce required off-street parking from 369 spaces to 274 spaces  
 

 

May 2000   Final Subdivision Plat of Tract F for two lots on 6.0 acres 

January 2001  Final Subdivision Plat of Tract F for two lots on 3.69 acres (Lot 1 2.39 & Lot 2 1.3 acres) 

February 15, 2001 City Council approved a Final Plan of Development consisting of 4,648 s.f. on .915 acres located 
at 6225 S McClintock Drive. This allowed the Sakeena Hall Mosque to operate where the former 
bank was built. This use required 43 parking spaces which were parked on-site by modifications 
to the site. 

December 2002 Based on aerial survey, the site was modified to change 3 parallel parking spaces into sub-
standard perpendicular spaces, with vehicles overhanging into the drive aisle. 

May 2001  2nd Amended General Plan of Development for TDMC and Final Plan of Development for Anasazi 
Realty (development of Lot 2) 

July 2003  3rd Amended General Plan of Development & Final Plan of Development for TDMC: 
Lot 1 (medical office building on west lot) 
 29,477 square feet building  
 parking required 197 
 parking provided 108 on-site plus 89 spaces on Lot 3 
Lot 2 (anasazi realty building on south lot) 
 19,800 s.f. building 
 parking required 79 
 parking provided 79 
Lot 3 (vacant lot) 
 2,250 s.f. building allowed in the future per recorded plan of development 
 The square footage was calculated as commercial office (not medical) office would require 8 

spaces, and medical office would require 15 spaces. 
 The site was encumbered with 89 spaces from Lot 1, leaving room for only 9 spaces of 

parking for future development, the parking dictated the building size. 
 

August 14, 2003  City Council approved a requested Final Subdivision Plat consisting of two lots on 3.7 acres 
located at 6301 S. McClintock Road. This was a replat of Lot 1, into Lots 1 & 3. Lot 1, the west lot, 
was 2.3944 acres and Lot 3, the east lot, was 1.3031 acres. Lot 2, the remaining lot to the south, 
which was not a part of this subdivision plat. Steven Linnerson, owner of both lots, did not record 
a shared parking or cross access agreement between the two lots.  

January 2004  A covenant and agreement to hold property 6301 S. McClintock (no legal description provided) as 
one parcel, no portion to be sold separately, was signed by Steven Linnerson 

September 2004  Reciprocal revocable license agreement for shared parking was signed by Bishop Olmsted and 
Steven Linnerson to allow church use of medical office parking on weekends and religious 
holidays, and for the medical offices to use the church parking lot for weekdays excluding 
religious holidays. This was a private agreement with no city review or process (no use permit or 
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city authorization for shared parking), the document is not in perpetuity (it is revocable), the 
document does not specify the number of spaces on each lot. 

January 20, 2005  City Council approved an Amended Final Subdivision Plat of Lots 1 & 2 increasing Lot 1 size to 
2.7961 acres and reducing Lot 2 size to .9014 acres This Plat was conditioned that Lot 2 be 
labeled Lot 3 and that none of the parking spaces be subdivided, however, the recorded Plat did 
not comply with conditions and refers to Lot 2. This plat removed 39 of the 89 required parking 
spaces encumbered by Lot 3 during the July 2003 amended plan of development, leaving the 
remaining Lot 3 to have 54 spaces + 1 split between lots. This left the site with 4 available parking 
spaces for any new development. 

February 3, 2006 Steven Linnerson sold Lot 1 to Moonshadow LLC 

 May 2006  Seven Linnerson conveyed Lot 3 to Linnberg LLC (Special Warranty Deed references Lot 2) 

Summer 2009  Aerial photo survey indicates the property at 6225 S. McClintock (the Mosque) made further site 
modifications, removing required parking. The site has 35 full size compliant spaces and 7 non-
standard spaces, for a total of 42 on-site. It appears that the Mosque site is non-compliant for 
parking on site. 

April 26, 2011 Steven Linnerson, representing Linnberg LLC sold Lot 3 (Special Warranty Deed references Lot 
2) to Masjid Omar Ibn Al-Khattab, the non-profit corporation of the Mosque community.  

Steven Linnerson remains a managing partner in Linnberg LLC as property manager to 
Generations Medical Center and is a practicing physician at the medical office building. 

October 24, 2018 State of Arizona Superior Court found no evidence of a parking easement on Lot 3 for use by Lot 
1. The court found no evidence that Lot 2 had a long history of continued parking on Lot 3. The 
court also determined there was no evidence provided that Lot 2 could not meet the parking 
needs without a parking easement and that there was no implied right of use by Lot 2 of parking 
spaces on Lot 3. 

October 23, 2019 Board of Adjustment is scheduled to hear a requested variance to reduce parking from 198 to 158 
on Lot 1 for Generations Medical Center. 

 
ZONING AND DEVELOPMENT CODE REFERENCE:  
Section 6-309 Variance  
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September 27, 2019 

Ms. Diana Kaminski, Senior Planner 
City of Tempe Planning Division  
3 East Fifth Street 
Tempe, Arizona 85281 

RE: Parking Analysis for Generations Medical Offices 
6301 South McClintock Drive – Tempe, Arizona 

Dear Ms. Kaminski: 

CivTech Inc. was engaged by Moonshadow Properties, L.L.C. (the Owner) to prepare this Parking Analysis 
for the existing Generations Medical Center, a medical office building (MOB) development at 6301 South 
McClintock Drive in the City of Tempe.  The Owner has applied for a variance from the City’s parking 
requirements and engaged CivTech to prepare a parking analysis to be completed in conformance with 
City of Tempe guidelines and to determine if there is sufficient justification or support for such a variance.  
This version represents a revised 3rd Submittal that addresses several comments you made on the original 
submittal sealed on July 26, 2019 and on a subsequent submittal dated August 7. 

BACKGROUND 

The City of Tempe Building Safety department records indicate that the existing two-story MOB 
contains 29,675 gross square feet (SF).  Per a review of a parking plan provided, CivTech understands 
that the site currently has 158 vehicular parking spaces (see Attachment A) and that a variance is 
needed from the City because the required number of spaces per Chapter 6 of the City of Tempe’s 
Zoning and Development Code (ZDC) is 198 (at the City’s “Clinic” parking ratio of 1 space per 150 
SF, as will be documented below) in the absence of permanent reciprocal parking agreements with 
Holy Spirit Catholic Church (across Libra Drive to the north) and the adjacent Majsid Omar Ibn Al-
Khattab (“Majsid” is Arabic for “Mosque”). 

To date, there have been separate written—but revocable—parking agreements between the owner 
and the Church and the owner and the Mosque that Generations’ patients could park in their parking 
lots, if need be. With the hours of use of these facilities for worship being outside the typical weekday 
business hours of the Generations tenants, the church and mosque are ideal, complementary uses 
with which Generations can share parking spaces and reports having successfully done so over the 
past approximately 15 years without any difficulty.  CivTech notes that the mosque (which is physically 
located to the north of the Generations building on its own parcel and is not directly linked to the 
Generations site) owns an adjacent parcel to the northeast of the Generations building (the 
“Northeast Lot”) that is undeveloped except for a parking lot that has cross-accesses to the 
Generations lot as well as its own driveway on Libra Drive through which Generations’ traffic has a 
right to pass via a permanent easement.1  

1 CivTech understands that the owner’s attorneys will provide these and other applicable documents. 
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Another factor under consideration is the fact that there is an existing Reciprocal Access, Parking and 
Drainage Easement and License Agreement, (the “Agreement”) between the Owner and the owner 
of the general office building to the south (at 1840 East Guadalupe Road, currently occupied by a 
regional office an on-line services company, Reputation.com) to allow reputation.com to park on the 
Generations lot in between zero (0) and forty (40) parking spaces. On July 8, 2019, notice was sent 
by the Owner to reputation.com notifying them that they are in default of the October 14, 2003 
Agreement since their employees have been parking on the Generations property and payment as 
required by the Agreement had not been made since 2008.  The notice of default was provided and 
the cure period has since expired.   Therefore, Generations is not obligated to provide any parking 
spaces to reputation.com on the Generations parking lot. However, in fairness, this analysis 
contemplates a 20-space allowance under the Agreement. 

CivTech also understands that there are several tenants in the Generations MOB and that there have 
been no documented instances of arriving patients not being able to find a parking space in the 
Generations lot2 and that each tenant has provided some operational data that is used in the analysis 
described below. 

EXISTING CONDITIONS 

The Owner and CivTech each contacted the City.  It was suggested that a parking space occupancy 
count should be conducted on the three parking lots (main lot, mosque satellite empty lot, and offices/ 
Reputation.com lot).  CivTech recorded the parking occupancy of the three lots on Thursday, July 18, 
2019 and supplemented these counts with observations recorded on two recent Fridays as indicated.  
Table 1 summarizes these counts with the highest occupancy levels highlighted. 

A review of the results summarized in Table 1 reveals that, on Thursday, July 18, CivTech observed 
that the maximum parking occupancy on the Generations property at 6301 South McClintock Drive was 
125 spaces, or an occupancy of 79% at 3 PM.  At approximately the same time in the afternoon, all 
(100%) of the 79 parking spaces on the 1840 East Guadalupe property were being used.  This being 
the case, CivTech was asked to observe cross-parcel parking activity in the parking area along the 
boundary separating the two properties at the beginning and end of a typical weekday.  CivTech made 
these observations on the afternoon of Tuesday, July 23 and the morning of Wednesday July 24.  On 
Tuesday afternoon, Reputation.com employees were observed leaving their offices and entering 16 
vehicles parked in Generations parking spaces, one of which was parked in a covered space reserved 
for Generations physicians.  On Wednesday morning, 14 employees parked in Generations spaces and 
entered the Reputation.com building.  As noted, the owners of both buildings currently have an 
agreement that allows tenants of the 1840 building access to twenty (20) uncovered parking spaces 
located within the Generations’ parcel.  The results of CivTech’s observations are summarized in 
Table 2.  From this second set of observations, it can be concluded that at least 15 of the 125 
Generations spaces occupied at 3 PM were employees of Reputation.com and that a maximum of 110 
of the spaces were occupied by Generations patients and staff.  That being the case, and now knowing 
that the 20 occupied spaces in the Northeast Lot are Generations employees, could lead to the 
reasonable conclusion that Generations warrants just 130 spaces (=125 – 15 + 20) of its own, or 28 

2 Not being able to find an ADA space or a desired parking space close to the building entrance are peripheral 
issues that cannot and will not be addressed in this study. 
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fewer (or nearly 18% less) than it currently provides on its site.  Another conclusion can also be 
reached: the office building housing Reputation.com does not currently provide a sufficient number of 
spaces since at least 94 spaces (its own 79 + Generations 15) were occupied during a period of the 
weekday afternoon.  CivTech is advised that the owner of the building where Reputation.com is a tenant 
has not cured the default from its failure to pay for parking and remains in default at this time. 

TABLE 2 – CROSS-PARCEL PARKING ACTIVITY – SUMMARY OF OBSERVATIONS 

Date Day of Week Time Uncovered Covered Total 
July 23, 2019 Tuesday 4:20-5:20 PM 15 1 16 
July 24, 2019 Wednesday 7:35-8:35 AM 14 0 14 

      
The results summarized in Table 1 also seem to confirm certain data provided by the owner to 
CivTech.  In May 2019, DDL Property Management of Chandler surveyed the four tenants of the 
Generations Medical Center.  (See Attachment B.)  DDL surveyed the tenants for such information 
as the seasonality of their businesses (none was), their business hours (two tenants open as early as 
7:30 AM and one closes as late as 6 PM), how many staff parking spaces are needed (from 18 to 25 
with a total of 83 required when all employees have reported to work), and the maximum number of 
patients that might be seen in each practice over the course of a month (varies by staff size and 
specialty of the practice). 

To further support the owner’s assertion that the four practices are not seasonal, Mesa Pediatrics 
(MPPA) reported that they are no busier during the school year than over the summer since there 
are just as many illnesses and accident in the summer months as there are during the school year.  
In addition, none of the practices serves or is dependent on an elderly population or one based on 
winter visitors to the Valley, the vast majority of whom do not make Tempe their winter residence.  
Finally, none of the practices is geared toward Arizona State University’s college-age population. 

Additional Data Collection.  To supplement the original data collection and observations, which were 
made before the Fall 2019 semester of Arizona State University had begun, on two Fridays in 

TABLE 1 – PARKING OCCUPANCY DATA 

 
6301 S. McClintock Drive 
1st Observation – 7/18/19 

6301 S. McClintock Drive 
1st Observation – 9/13/19 1840 E. Guadalupe Road NE Lot 

Start of 158  Spaces 158  Spaces 79  Spaces 50  Spaces 
Hour Occupied % Occupied Occupied % Occupied Occupied % Occupied Occupied % Occupied 

8:00 AM 59 37% 41 26% 37 47% 18 36% 
9:00 AM 93 59% 86 54% 61 77% 17 34% 

10:00 AM 120 76% 83 53% 76 96% 19 38% 
11:00 AM 118 75%   74* 47% 71 90% 20 40% 
12:00 PM 80 51%   51* 32% 62 78% 17 34% 
1:00 PM 100 63%   43* 27% 63 80% 20 40% 
2:00 PM 97 61% 67 42% 79 100% 20 40% 
3:00 PM 125 79% 72 46% 61 77% 19 38% 
4:00 PM 117 74% 67 42% 39 49% 18 36% 
5:00 PM 87 55% --- --- 22 28% 16 32% 

* Collected on September 27, 2019 
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September (13th and 27th), CivTech recorded seven additional hours of parking and 
destination/origination data vis-à-vis the Reputation offices.  Observations were made from 8 to 10 
AM and from 2 to 4 PM on September 13 and from 11 AM to 1 PM on September 27.  The information 
collected from the observations are presented in Table 3. 

TABLE 3 –SUMMARY OF ADDITIONAL CIVTECH OBSERVATIONS 
FRIDAY, SEPTEMBER 13, 2019 

 Generations Reputation to/from 
Hour 

Beginning 
Occupied Spaces 

(% Occupied of 158) Generations 
Mosque  

Overflow 
8:00 AM 41 (26%) 22 0 
9:00 AM 86 (54%) 33 0 
10:00 AM 83 (53%) 27 0 

  11:00 AM* 74 (47%) 26 2 
  12:00 PM* 51 (32%) 24 1 
  1:00 PM* 43 (27%) 32 50 
2:00 PM 67 (42%) 24 0 
3:00 PM 72 (46%) 19 0 
4:00 PM 67 (42%) 20 0 

     
As can be seen in Table 3, on September 13 there were no vehicles parked in the mosque overflow 
lot.  On September 27 there were two vehicles parked in the mosque lot before it started to fill for 
the regular Friday afternoon service. (It then filled to its capacity.)  The maximum of 33 vehicles of 
Reputation employees parked in generations spaces were observed on September 13 at 9:00 AM.  All 
of the vehicles shown in the table occupied Generations parking spaces along the southern perimeter 
of the Generations parcel.  The 33 spaces being occupied are 13 greater than the 20 spaces 
Reputation employees are allowed to occupy by the aforementioned agreement.  As can also be seen 
in Table 3, the number of occupied spaces at each hour is less than the occupied spaces recorded 
at the same hour in July. This seems to confirm the Client’s original assertion that the patronage of 
the several physicians’ offices in the Generations building does not vary greatly by season.  It would 
also affirm CivTech’s original analysis below, which is based on the highest recorded occupancy 
(rather than an average) to be certain that the analysis is as conservative as possible. 

CITY OF TEMPE PARKING REQUIREMENTS 

The City of Tempe provides standard parking ratios for both bicycles and vehicles parking in Section 
4-603 of Part 4, Chapter 6 of Tempe’s Zoning and Development Code (ZDC). The minimum ratios for 
off-street parking for both bicycles and motor vehicles are shown in Table 4-603E.  For purposes of 
this study, only the requirements for motor vehicles will be considered. 

Table 4 summarizes the motor vehicle parking space requirements per the City’s parking ratio 
applicable to the “Clinic (medical, dental, veterinary)” land use category into which the Generations 
Medical Center fits.  A review of the results summarized in Column (1) of Table 4 reveals that the 
minimum number of parking spaces for motorized vehicles required for the existing Generations 
Medical Center is 198 spaces (rounded up from 197.83).  With 158 spaces, the site provides a ratio 
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of 5.32 spaces per 1,000 SF of floor area or 1 space per 188 SF; however, the total of 158 spaces is 
still 40 spaces (20%) short of the 198 required by the City. 

TABLE 4 – LAND USE AND PARKING SPACES REQUIRED  

Project Data 
(1) Motor Vehicle Spaces  

Required per Code 
(2) Motor Vehicle Spaces per  
ITE Parking Generation Manual 

Land Use Units* Ratio Spaces Ratio+ Spaces 

Clinic (medical, dental, veterinary) 29.675 KSF* 1 per 150 SF 198   4.59 per 1,000 SF or 
1 space per 218 SF 136   

Existing Spaces    158    158   
Excess(Deficit) #    (40)   22   
Excess(Deficit) %    (20%)  16% 

Notes: * KSF = 1,000 SF 
+ Ratio is 85th percentile, not average (50th percentile) 

To determine if the existing parking ratio of 1 parking space per 188 SF of floor area and, therefore, 
the number of existing spaces provided is sufficient, CivTech referred to the 2019 5th edition of the 
Institute of Transportation Engineers’ (ITE) Parking Generation Manual, an excerpt from which is 
included as Attachment C.  CivTech selected Land Use Code (LUC) 720, Medical-Dental Office 
Building in a general urban/suburban setting, as the land use most similar to the Generations Medical 
Center.  As can be seen in Attachment C, the ITE average peak parking demand rate for this type 
of development is 3.23 spaces per 1,000 SF or 1 space per 310 SF with an 85th percentile average 
(50th percentile) rate of 4.59 spaces per 1,000 SF or 1 space per 218 SF.  Therefore, the existing 
parking ratio of 1 parking space per 188 SF is nearly 65% greater than ITE’s weighted average parking 
demand of 1:310 and nearly 16% greater than ITE’s 85th percentile rate of 1:218. 

As can be seen in Column (2) of Table 4, applying the ITE 85th percentile rate to Generations’ 29,675 
SF (29.675 KSF) yields a requirement of 136 spaces.  Assuming 20 spaces are used by those employed 
in the Reputation.com building (up to 14-16 were previously observed using Generations spaces 
during peak hours), Generations would require 156 spaces under ITE guidelines.  Since 158 spaces 
are provided, there is still a surplus of 2 parking spaces. 

CONCLUSIONS 

From the above, the following are CivTech’s conclusions: 

• The Owner of the existing Generations Medical Center, a 29,675 SF medical office building (MOB) 
development at 6301 South McClintock Drive in the City of Tempe, has applied to request/apply for 
a variance from the City’s parking requirements because the site currently has 158 vehicular parking 
spaces and 198 spaces are required number of spaces per Chapter 6 of the City of Tempe’s Zoning 
and Development Code at the City’s “Clinic” parking ratio of 1 space per 150 SF.  The owner would 
require a variance of 40 spaces, a 20% reduction from City requirements. 

• On Thursday July 18, CivTech observed that the maximum parking occupancy on the Generations 
property at 6301 South McClintock Drive was 125 spaces, or an occupancy of 79% at 3 PM.  Of 
these 125, at least 15 were occupied by the vehicles of employees of Reputation.com, which is a 
tenant of the adjacent office building. 
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• CivTech also observed on the afternoon of Tuesday July 23 and the morning of Wednesday July 24 
Reputation.com employees leaving their offices and entering 16 vehicles parked in Generations 
parking spaces (one of which was parked in a covered space reserved for Generations physicians) 
and 14 employees parking in Generations spaces and entering the Reputation.com building.  
CivTech is advised that the owner of the building where Reputation.com is a tenant has not cured 
the default from its failure to pay for parking and remains in default at this time. 

• Additional data collected from further observations made by CivTech after ASU resumed for the Fall 
semester seems to confirm the Client’s original assertion that the patronage of the several 
physicians’ offices in the Generations building does not vary greatly by season.  It would also affirm 
CivTech’s original analysis.  In addition, these observations revealed that 33 Generations spaces 
were occupied by Reputation employees, 13 greater than the 20 they are allowed to occupy under 
the existing parking agreement. 

• With 158 spaces, the site provides a ratio of 1 space per 188 SF of floor area. Per the ITE Parking 
Generation Manual, a Medical-Dental Office Building in a general urban/suburban setting has an 
average peak parking demand rate of 1 space per 310 SF with an 85th percentile average rate of 1 
space per 218 SF.  Generations’ existing parking ratio of 1 parking space per 188 SF is nearly 65% 
greater than ITE’s weighted average parking demand of 1:310 and nearly 16% greater than ITE’s 
85th percentile rate of 1:218. 

• Applying the ITE 85th percentile rate to Generations’ 29,675 SF (29.675 KSF) yields a requirement 
of 136 spaces.  Assuming the 20 spaces subject to the parking agreement between Generations 
and the 1840 building are used by those employed in the 1840 building and the default is cured, 
Generations would require 156 spaces under ITE guidelines.  Since 158 spaces are provided, there 
is a surplus of 2 parking spaces.  However, since these results were based on the single highest 
hourly occupancy observed (79%) and not an average rate of this and the highest occupancy rate 
observed during the second set of observations (54%), the results are very conservative.  A review 
of the observations reveals that for most hours of the day, there is a surplus of at 30 to 60 
unoccupied Generations’ spaces. 

• CivTech concludes that the Owner’s request for a variance is supportable. 

Thank you for allowing CivTech to assist you on this project. Please contact me with any questions 
you may have on this statement. 

Sincerely, 

CivTech 

 

Joseph F. Spadafino, P.E., PTOE, PTP 
Project Manager/Senior Traffic Engineer 

Attachments (3) 
A. Parking Space Plan 
B. DDL Property Management May 2019 Survey Results 
C. Excerpts from ITE Parking Generation Manual 

X:\19-1100 Moonshadow Med Center @ 6301 S McClintock Pkg Analysis & Occupancy Study, Tempe\Submittals\3rd Submittal\Generations Parking Memo V3_4.docx 
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DDL PROPERTY MANAGEMENT 
251•5 W. FRYE Rd. Suite 9 

Chandler AZ 85221• 

Fax: 480-820-7499 

Generations Medical Building Parking Lot Study 

May of 2019 

Purpose -To evaluate the adequacy of parking for the Generations Medical Center (GMC) 

Process : Question tenants on both medical and patient demand for parking, and the 

actual usage of used parking spaces along with location on Generations parking lot. 

Collect data on the number of parked cars hourly and daily over two separate weeks in May 

2019, Monday- through Friday during normal business hours 

Raw Data 

7 Questionnaire provided by the present medical tenants 

Internal 
Medicine swcwc MPPA CIC 

1-ls parking a problem for your staff? Yes if staff not in Yes if staff not in Yes if staff not in 

Patients? right spots right spots right spots no 
2-How many cars do your staff park? 25 20 20 18 
(Max) 

3-What are your days and hours of 730am - 4 pm M- 800am - 5pm M- 730am- 6pm M-F, 900am - 5 
operations? Lunch? F F 800am-2pm Sat pm M-F 

4-Do you have different shifts of no no no yes 
workers at your business? 

5-How many patient visits do you do 1155-1323 1260-1420 1785-1890 420-525 

per month? (Min to max) 

6-Are there certain days that are no Tues-Thurs no Fridays, 
busier than others? "slow" 

7-ls your business seasonal? no no no no 
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Shaine Alleman, Esq. 
Tiffany & Bosco, P.A. 
2525 East Camelback Road 
Phoenix, AZ 85016-4237 
sta@tblaw.com 
 
Re: Parking easement with Generations Medical 
 
July 8, 2019 
 
Dear Mr. Alleman: 
 
 
To introduce ourselves, we are the owners of Generations Medical, formerly 
TDMC, located at 6301 South McClintock Dr., Tempe. It is our information that 
you represent the current owner of the property to the south of Generations 
Medical, Nelson Ranch LTC/Anasazi Investment. 
 
 
As you are aware, we are applying for a variance from the City of Tempe’s usual 
requirements for parking for a medical office building. This is due to the fact 
that our reciprocal parking agreements with our other neighbors, Holy Spirit 
Catholic Church and the mosque adjacent to us are revocable, which lenders 
do not like, and due to the fact that like variances have been granted to other 
similar buildings in Tempe. 
 
 
Although the City of Tempe was initially satisfied with revocable parking 
agreements with TDMC’s other neighbors, thereby allowing them to redevelop 
the abandoned building, they now fail to consider them sufficient. The burden 
to address this is on us as successors in interest to TDMC. 
 
 
The parking agreements with the other neighbors remain in full effect at this 
time. There is no practical problem, but a legal and technical one. 
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As you also know, there is an existing permanent parking easement with the 
successors in interest to Sopris, whose representative signed the original 
easement. This affects both the current owner whom you represent as well as 
ourselves.  
 
Paragraph 5.2 of that agreement requires that your client shall communicate to 
us a specific number of spaces it wishes to use and to pay to us a monthly rent 
for each space. These requirements have not been met. Your client is therefore 
in default.  
 
Please consider this Notice of Default. 
 
In the event that your client may wish in the future to cure the default, 
consider this your sixty-day notice of the agreement that the maximum 
number of spaces is hereby permanently reduced to twenty as deemed 
appropriate by us in accordance with Paragraph 5.4. 
 
It is our further information that the current tenants in your client’s building 
have been using Generations Medical spaces and no payment has been made 
since any of your client’s tenants have parked there, confirmed to be in 2006 
and beyond.  Payment was received from Anasazi beginning February 2006 to 
June 2006. It then ended without notice. It resumed January, 2008, ceased 
again in February and March, 2008, and resumed only from April to November 
2008. No payments were received after that date. The average payment was 
about $650 per month. The average is for 20 spaces for a limited number of 
months. 
 
Any effort to cure the default would require making up payments for the entire 
time our spaces have been used since failure to pay in November, 2008. It may 
be simpler if the tenant has sufficient parking, to simply terminate the parking 
part of the agreement, leaving the rest in effect. Many aspects of the original 
agreement were created for the purpose of getting approval from the City of 
Tempe for TDMC’s redevelopment project. They did obtain all needed permits.  
Some of the conditions existing at that time no longer exist. For example, the 
lot was subdivided by TDMC’s original owners and a parcel was sold to the 
mosque. Legally the mosque shares the obligations and potential benefits 
under the parking easement with your client, as it is also a successor in 
interest to TDMC. That is a changed condition from that which existed when 
the parking easement with Sopris was signed. 
 
If there is any interest in re-examining the original parking agreement itself, 
that would be possible after cure of the default and only if reciprocity is a part 
of any discussion.  
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Thank you for your consideration of these matters. 
 
Very truly yours, 
 

 
Dr. Mikol S. Davis 
 

 
Carolyn L. Rosenblatt 
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City of Tempe 
P. O. Box 5002 
31 East Fifth Street 
Tempe, AZ 85280 
480.350.8331 
www.tempe.gov 
 
Development Services 
Planning 
 
December 23, 2005 
 
TDMC RENOVATIONS 
STEVE LINNERSON M.D. 
2204 SOUTH DOBSON ROAD, SUITE 202 
MESA, AZ  85202 
 
 
Re: #SBD-2004.93 (CC040095) 
 
Dear Mr. Linnerson 
 
At their regular meeting of January 20, 2005, the City Council approve the request by TDMC RENOVATIONS (TDMC 
Renovations LLC, property owner) for an Amended Final Subdivision Plat, located at 6301 South McClintock Drive. 
 
This approval was subject to the following conditions:  
 
1. a)   The Public Works Department shall approve all roadway, alley, and utility easement dedications, driveways, storm 

water retention, and street drainage plans, water and sewer construction drawings, refuse pickup, and off-site 
improvements. 

 
b) Off-site improvements to bring roadways to current standards include: 

1) Water lines and fire hydrants 
2) Sewer lines 
3) Storm drains. 
4) Roadway improvements including streetlights, curb, gutter, bikepath, sidewalk, bus shelter, and related 

amenities. 
 

c) Fees to be paid with the development of this project include: 
1) Water and sewer development fees. 
2) Water and/or sewer participation charges. 
3) Inspection and testing fees. 

 
d) All applicable off-site plans shall be approved prior to recordation of Horizontal Regime. 

 
2.  a)   All street dedications shall be made within six (6) months of Council approval. 
 

b) Public improvements must be installed prior to the issuance of any occupancy permits.  Any phasing shall be 
approved by the Public Works Department. 

 
3. All new and existing, as well as on-site and off-site, utility lines (other than transmission lines) shall be placed 

underground prior to the issuance of an occupancy permit for this (re)development in accordance with the Code of 
the City of Tempe - Section 25.120. 

 
4. No variances may be created by future property lines without the prior approval of the City of Tempe. 
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5. The new south property line shall be modified so that any property lines do not bisect parking spaces. 
 
6. The applicant shall remove the ten (10) foot non build easement from the plat. 
 
7. Lot 2 shall be identified as Lot 3 on the amended final plat. 
 
8. The Final Subdivision Plat shall be recorded prior to the issuance of permits. 
 
9. The Final Subdivision Plat shall be put into proper engineered format with appropriate signature blanks and recorded 

with the Maricopa County Recorder’s Office through the City of Tempe’s Development Services Department on or 
before January 20, 2006. Failure to record the plan within one year of Council approval shall make the plan null and 
void. 

 
Before recordation of your plan or plat, please submit two sets of black line prints to Development Services  
- Planning Division for review.  Please place the Recordation (REC05001) Number in the right hand bottom margin of 
each sheet.  Use 36 pt. Helvetica, Kroy or 350 CL Leroy Lettering. 
 
After compliance with the above conditions, submit three sets of double-matte photo mylars 24" x 36.  Mylars should 
be signed in BLACK INK AND ALL SHEETS WET STAMPED IN BLACK INK by the necessary parties and forwarded to 
Development Services - Planning Division.  Also send a check made payable to the Maricopa County Recorder's Office 
for the fee of the final processing and recordation.  Verify the amount of the fee for final processing and recordation by 
contacting Jon Christopher at (480) 350-8436. 
 
After recording the map, the City of Tempe requires the following prints of the recorded document(s): 
 

3 Sets - Reduced Photo Positives (8½" x 14") 
 
In addition, Maricopa County Recorder’s Office requires a digitized, electronic copy of all finalized subdivision plats at the 
time of recordation.  All files should be submitted in a .DXF, .DGN or .DWG file format on Compact Disk (CD).  Please 
submit the Compact Disk with the mylars. 
 
These sets will be ordered by the City of Tempe, and then billed to you by the Blueprint Company. 
 
 
 
 
 
 
 
 
Sincerely, 
 
 
 
 
Ryan Levesque 
Planner II 
 
 
RL, kw 
 
cc: File 
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1

Kaminski, Diana

From: Levesque, Ryan
Sent: Friday, August 16, 2019 2:08 PM
To: Kaminski, Diana
Subject: FW: Moonshadow Variance Request
Attachments: m8498045.pdf

FYI,
Public input received. Please attach the following and identify it as public input received by Mr. Zubair.
Thanks,

Ryan Levesque 
Deputy CD Director - Planning 
City of Tempe, Community Development 

From: Zubair <zubair@cox.net>
Sent: Tuesday, August 13, 2019 10:23 PM
To: Levesque, Ryan <ryan_levesque@tempe.gov>
Cc: saminhas@aol.com
Subject:Moonshadow Variance Request

Hello Ryan,

Please see attached court facts and judgement document explaining owners own actions and why Board of adjustment
has nothing to do with requested variance.

Please reflect attached document in your planning report and include copy in public packet as well. This document has
nice details.

Thank you!

Sent from my iPhone
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Chris DeRose, Clerk of Court
*** Electronically Filed ***

10/26/2018 8:00 AM
SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY

CV 2016-091847 10/24/2018

Docket Code 926 Form V000A Page 1

CLERK OF THE COURT
HONORABLE DANIEL J. KILEY C. Mai

Deputy

MOONSHADOW PROPERTIES L L C JOSEPH JAMES GLENN

v.

MASJID OMAR IBN AL-KHATTAB, et al.

JOSHUA D BENDOR
COLIN F CAMPBELL
JUDGE KILEY

UNDER ADVISEMENT RULING 

Findings of Fact and Conclusions of Law 

Conclusions of Law 

1. “Arizona recognizes that one may acquire an interest in land by means of an implied 
easement.” Koestel v. Buena Vista Pub. Serv. Corp., 138 Ariz. 578, 580, 676 P.2d 6, 8 
(App. 1984). “[A]n implied easement is based on the theory that whenever one conveys 
property he includes or intends to include in the conveyance whatever is necessary for its 
beneficial use and enjoyment.” Id.

2. “Whether an easement arises by implication depends on the intent of the parties which 
must clearly appea[r] to sustain an easement by implication.” Porter v. Griffith, 25 
Ariz.App. 300, 302, 543 P.2d 138, 140 (1975). See also Restatement (3rd) of Property: 
Servitudes § 2.13, comment h (“Implication of a servitude under the rule stated in this 
section is based on what the parties probably intended or had reasonable grounds to 
expect. The implication does not arise if the facts or circumstances of the conveyance 
indicate that the parties did not intend to create a servitude to continue the prior use…”);
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Freeman v. Sorchych, 226 Ariz. 242, 245 n.7, 245 P.3d 927, 930 n.7 (App. 2011) (“[A] 
servitude should be interpreted to give effect to the intention of the parties ascertained 
from the language used in the instrument, or the circumstances surrounding creation of 
the servitude, and to carry out the purpose for which it was created.”) (citation and 
internal quotations omitted).  

3. The elements of an implied easement are: 

a. The existence of a single tract of land so arranged that one portion of it derives a 
benefit from the other, the division thereof by a single owner into two or more 
parcels, and the separation of title; 

b. Before separation occurs, the use must have been long, continued, obvious or 
manifest, to a degree which shows permanency; and 

c. The use of the claimed easement must be essential to the beneficial enjoyment of 
the parcel to be benefitted.

Koestel, 138 Ariz. at 580, 676 P.2d at 8 (citation and internal quotations omitted).  

4. “It is the general rule…that creation of an easement by implication from a pre-existing 
use does not require an absolute but only a reasonable necessity, such as will contribute 
to the convenient enjoyment of the property, other than a mere temporary convenience.” 
Koestel, 138 Ariz. at 581, 676 P.2d at 9.

5. The use must be “[a]pparent or obvious,” which refers not to “actual visibility, but rather 
susceptibility of ascertainment on reasonable inspection by persons ordinarily conversant 
with the subject.” Koestel, 138 Ariz. at 581, 676 P.2d at 9. 

6. The use must have been longstanding at the time the severance occurred, “to a degree 
which shows permanency.” Koestel, 138 Ariz. at 580, 676 P.2d at 8.

7. When determining “what the parties probably intended or had reasonable grounds to 
expect” the “[i]mplication of a servitude,” “[e]conomic consequences to both parties may 
be relevant indicators of their expectations. If existence of a servitude would severely 
limit the uses of the servient estate, and replacement of the utilities would not be very 
expensive, a servitude was probably neither intended or expected.” Restatement (3rd) of 
Property: Servitudes § 2.13, comment h.
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8. Alternatively, an easement or other servitude may be implied by a map or plan if the land 
is conveyed “by reference to a map” and “if a different intent is not expressed or implied 
by the circumstances.” Restatement (3rd) of Property: Servitudes § 2.13. “A description of 
the land conveyed that refers to a plat or map showing streets, ways, parks, open space, 
beaches, or other areas for common use or benefit, implies creation of a servitude 
restricting use of the land shown on the map to the indicated uses.” Id. The map or plan 
must, however, establish with reasonable certainty that the servitude exists; “[s]ervitudes 
should not be implied on the basis of equivocal map labels or references.” Id., cmt. a. 
Furthermore, “the reduction in value of the servient estate that would be occasioned by 
[the proposed servitude] may indicate that the parties did not intend to create a 
servitude.” Id.

9. “The impact of implying a servitude on the values of both the burdened and benefited 
properties may be factors bearing on the intent of the parties.” Restatement (3rd) of
Property: Servitudes § 2.13 cmt. b. “The circumstance that the impact on the value of the 
burdened estate would be severe and the value to the benefited estate would be 
negligible, may indicate an intent that no servitude should be implied.” Id.

10. When only one lot in a subdivision is burdened by an easement, that easement cannot be 
said to have derived from a general plan. See Smith v. Second Church of Christ, Scientist, 
Phoenix, 87 Ariz. 400, 412, 351 P.2d 1104, 1112 (1960) (“[W]hen it appears there is no 
general scheme, or uniform plan of development, which is shown by the fact that not all 
of the lots were under restrictions, the covenant cannot be enforced.”) (citation and 
internal quotations omitted). “[E]quity will not enforce a covenant when to do so would 
be to encumber the use of the land, without at the same time achieving any substantial 
benefit to the covenantee.” Id. at 413, 351 P.2d at 1112 (citation and internal quotations 
omitted). See also Restatement (3rd) of Property: Servitudes § 2.14(2)(b) (“Unless the 
facts or circumstances indicate a contrary intent,…a conveyance by a developer that 
imposes a servitude on the land conveyed…creates an implied reciprocal servitude 
burdening all the developer’s remaining land included in the general plan, if injustice can 
be avoided only by implying the reciprocal servitude.”).

11. While Arizona law recognizes restrictive covenants “which are entered into with the 
design to carry out a general scheme for the improvement or development of real 
property,” O’Malley v. Cent. Methodist Church, 67 Ariz. 245, 250, 194 P.2d 444, 448 
(1948), the grantor of such a covenant “must reference the recorded restriction in the 
deeds of original grantees to be enforceable amongst subsequent grantees.” Federoff v. 
Pioneer Title & Tr. Co. of Ariz., 166 Ariz. 383, 388, 803 P.2d 104, 109 (1990). Without 
express language in a deed evincing intent to create a restriction, there is no meeting of 
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the minds sufficient to create a covenant. See O’Malley, 67 Ariz. at 251, 194 P.2d at 448; 
Federoff, 166 Ariz. at 389, 803 P.2d at 110.

12. “To create a covenant at law . . . privity of estate must exist between the original grantor 
and the grantee at the time the covenant is made.” Choisser v. Eyman, 22 Ariz. App. 587, 
589, 529 P.2d 741, 743 (1974) (emphasis added).  

13. “[H]e who comes into a court of equity seeking equitable relief must come with clean 
hands.” MacRae v. MacRae, 57 Ariz. 157, 161, 112 P.2d 213, 215 (1941).  

Findings of Fact 

1. TDMC Renovation, L.L.C., (“TDMC”) purchased real property (“Lot 1”) located at the 
northeast corner of McClintock Drive and Guadalupe Road in Tempe by Special 
Warranty Deed dated August 29, 2002 and recorded August 30, 2002. Exhibit 6. Lot 1 
included the then-vacant Thomas-Davis Medical Center Building, which TDMC intended 
to renovate and then reopen. 

2. Originally, Lot 1 had, on site, the 197 parking spaces that were required to satisfy code 
requirements of the City of Tempe (the “City”). Exhibit 53 at p. MASJID_000443. Some 
of those parking spaces, however, were located on land to the south of and adjacent to 
current Lot 1. This land was subsequently split from Lot 1 and sold to a third party 
without a reciprocal parking agreement in place. The purchaser of the lot that was sold as 
a result of the lot split constructed an office building thereon that required the use of all 
of the parking spaces on that lot. See id. As a result of the sale of the lot to the south of 
and adjacent to Lot 1 and consequent loss of use of its parking spaces, Lot 1 had only 111 
of the 197 parking spaces that it needed to satisfy the City’s code requirements. Id.

3. In October 2002, TDMC applied to the City for a variance that would allow it to meet its 
parking requirement using off-site parking. Exhibit 79. This variance application was 
withdrawn the following month. Exhibit 69.    

4. In order to secure the additional parking that the City required, TDMC sought parking 
agreements with its two neighbors: Defendant Masjid Omar ibn al-Khattab (“Masjid”),
whose mosque (the “Mosque”) sits on land contiguous to and directly north of Lot 1, and 
Holy Spirit Catholic Church (the “Church”), which was located across Libra Drive to the 
north of the Mosque.  

5. TDMC commissioned a parking study (the “2003 Parking Study”) “to investigate the 
feasibility of a shared parking program for the TDMC building, the mosque, and the 
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church.” Exhibit 53 at p. MASJID_000442. The 2003 Parking Study, which is dated 
February 11, 2003, was intended to “support[]” TDMC’s “application for a parking-by-
demand special use permit,” i.e., a variance. Id.

6. The 2003 Parking Study expressly notes that “there are no reciprocal parking agreements 
between Lots 1 and 2.” Exhibit 53 at p. MASJID_000443.

7. The 2003 Parking Study concluded that, despite the absence of any parking agreement 
with Lot 2, “[t]here is sufficient parking available on the three sites [i.e., Lot 1, the 
Mosque’s property, and the Church’s property] to accommodate the projected peak 
demand.” Id. at p. MASJID_000463. In reaching this conclusion, the study noted that the 
demand for parking at the Mosque and the Church was highest on weekends (and, for the 
Mosque, at mid-day on Fridays), while the medical center’s demand for parking was 
highest on weekdays. Id. at pp. MASJID_000446, MASJID_000452. 

8. The 2003 Parking Study suggested that “[i]t would be desirable” for TDMC “to look into 
possible development of some additional parking” on Lot 2 which could be used “to 
serve overflow demand” from Lot 1, the Mosque, the Church, and the property to the 
south, “if that owner wishes to participate.” Exhibit 53 at p. MASJID_000463. The study 
did not, however, indicate that Lot 1 required the use of the adjacent, undeveloped lot 
then referred to as Lot 3, and now known as Lot 2, for parking. See generally id. On the 
contrary, the study found the parking already available to be “sufficient…to 
accommodate the projected peak demand.” Id. The 2003 Parking Study determined, in 
other words, that Lot 1 did not require the use of parking spaces on Lot 2 in order to meet 
Lot 1’s parking needs.   

9. On December 4, 2002, TDMC entered into a parking agreement with Masjid which 
allowed TDMC to use 40 parking spaces on the Mosque’s property during business hours 
on weekdays while Masjid was allowed to use 75 parking spaces on Lot 1 after business 
hours and at mid-day on Fridays. Exhibit 45. This shared parking agreement between the 
medical center and the Mosque is still in effect.  

10. TDMC’s managing member Dr. Steven Linnerson (“Linnerson”) testified at the trial in 
this matter that although employees who work at the medical center located on Lot 1 
have been directed (and frequently reminded) to park in parking spaces on the Mosque’s 
parking lot so as to leave parking spaces closer to the medical building available for use 
by patients, the employees rarely comply. Instead, the medical building’s employees 
generally park on Lot 1. The medical building’s patients, too, rarely if ever park on the 
Mosque’s parking lot. Instead, the 40 parking spaces on the Mosque’s parking lot that are 
available for Lot 1’s use during daytime hours on weekdays generally remain unused.
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11. During the same time period, TDMC also sought a parking agreement with the Church 
that would have allowed it to use parking spaces on the Church’s property during 
weekday business hours. 

12. TDMC filed a request for a Special Use Permit with the City on February 11, 2003. In the 
Letter of Explanation it submitted on February 11, 2003, TDMC stated that it would meet 
the medical building’s need for 197 parking spaces by combining 111 on-site parking 
spaces with 86 parking spaces that would be made available “[o]ff-site” pursuant to 
“agreements with [the] Mosque and [the] Church.” See Exhibit 70 at p. 
MASJID_000473.  

13. TDMC notified the City that the Church’s parish council had not secured final approval 
for the parking agreement with TDMC from officials at the Roman Catholic Diocese of 
Phoenix. This lack of certainty was unacceptable to the City, which denied TDMC’s 
application for a Special Use Permit. See Exhibit 108.   

14. After TDMC’s application for a Special Use Permit was denied, TDMC purchased the 
adjacent vacant lot, which was then referred to as Lot 3 and now known as Lot 2, for 
$500,000. As noted in a 2011 memorandum drafted on behalf of TDMC by Rick Ridberg 
(“Ridberg”) and Linnerson that addresses the “history of the land,” TDMC originally 
purchased Lot 2 “to get the required parking to redevelop TDMC.” Exhibit 21 at p. 
TDMC000270.   

15. TDMC purchased Lot 2 by Warranty Deed dated March 28, 2003 and recorded April 4, 
2003. Exhibit 33. The Warranty Deed provides that title to Lot 2 was being conveyed 
subject only to “[c]urrent taxes and other assessments, reservations in patents and all 
easements, rights of way, encumbrances, liens, covenants, conditions, restrictions, 
obligations, and liabilities as may appear of record.” Id. at p. 1 (emphasis added).   

16. On May 9, 2003, TDMC’s architects filed a request with the City for approval of a Third
Amended General Plan of Development for Thomas-Davis Medical Center (the “Third 
Amended General Plan”). See Exhibit 23 at p. MASJID_000492.”  

17. The Third Amended General Plan was approved by the City on July 17, 2003. Exhibit 23 
at p. MASJID_000491. The Third Amended General Plan purports to allocate, to Lot 1, 
89 parking spaces on what is now Lot 2, thus providing Lot 1 with a total of 197 parking 
spaces. Exhibit 23 at p. MASJID000492. Notably, however, the “Legal Description” of
the property at issue as set forth in the Third Amended General Plan describes only Lot 1, 
and does not include Lot 2. Compare Exhibit 6 at p. TDMC000021 (legal description of 
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Lot 1) with Exhibit 23 at p. MASJID_000495 (legal description of property that is subject 
to the Third Amended General Plan). Further, although the Third Amended General Plan 
contains references to easements for other purposes (e.g., cross-access and sewer line 
easements), it contains no reference to any parking easements. See Exhibit 3.    

18. Soon after the Third Amended General Plan was approved, TDMC filed a request to re-
plat Lot 1 and Lot 2. See Exhibit 8. The Final Plat had the effect of reducing the size of 
Lot 2 and changing its name from “Lot 3,” as it was formerly known. Id. The Final Plat 
makes no reference to any restrictive covenant that runs with the land. Id. In 2005, the 
City approved the re-plat.  

19. On October 14, 2003, TDMC entered into a Reciprocal Access, Parking and Drainage 
Easement and License Agreement (the “Sopris Agreement”) with Sopris Mountain, LLC 
(“Sopris”), the owner of adjacent property, pursuant to which TDMC granted Sopris an 
easement to use up to 40 parking spaces on Lot 1. Exhibit 107 at p. MASJID_000054.   

20. On September 14, 2004, TDMC entered into a reciprocal parking agreement with the 
Church. The reciprocal parking agreement allows the owner of Lot 1 to use any parking 
spots on the Church property during weekday business hours except on religious 
holidays, and allows the Church to use parking on Lot 1 on weekends and religious 
holidays. See Exhibit 51 at p. TDMC000038. Like the shared parking agreement with the 
Mosque, the shared parking agreement between the medical center and the Church is still 
in effect.  

21. As noted above, when TDMC purchased Lot 2 in 2003, it was vacant and contained no 
parking spaces. In 2004, TDMC improved Lot 2 by having a parking lot engineered and 
built. See Exhibit 21 at p. TDMC000270. 

22. As Linnerson testified, neither employees nor patients of the medical building on Lot 1 
have used the parking lot on Lot 2 much, if at all, nor have they used the parking 
available on the Mosque’s property or the Church’s property. Instead, those employees 
and patients have generally used only the parking spaces on Lot 1. When asked at trial if 
the parking available on Lot 1 has been “sufficient” for Lot 1’s needs, Linnerson replied, 
“That’s correct.”  

A. Moonshadow purchases Lot 1

23. Within a few years of renovating and re-opening the medical center, TDMC began to
look into selling Lot 1. Ridberg acted as TDMC’s real estate agent. Ultimately, Lot 1 was 
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purchased by Plaintiff Moonshadow Properties, LLC (“Moonshadow”), whose principal 
was, and continues to be, Dr. Mikol Davis (“Davis”).

24. Prior to the close of escrow on Lot 1, J. Gregory Lake (“Lake”), Moonshadow’s attorney, 
proposed a parking agreement between Lot 1 and Lot 2, which was still owned by 
TDMC. See Exhibit 17. He communicated his proposal for a parking agreement to 
Victoria Longfellow (“Longfellow”), counsel for TDMC. No document setting forth this 
proposal has been located.  

25. The proposal Lake communicated to Longfellow was one-sided in that it would have 
allowed visitors to Lot 1 to use Lot 2 for parking purposes, but would not have permitted 
visitors to Lot 2 to park on Lot 1.  

26. Longfellow replied to Lake that the proposed easement agreement was unacceptable 
because it was not reciprocal. Lake then drafted an easement agreement that provided for 
reciprocal access, which he emailed to Longfellow on February 2, 2006. See Exhibit 17. 
The draft reciprocal easement agreement that Lake prepared did not purport to entitle Lot 
1 to use any particular number of parking spaces on Lot 2. Instead, it merely purported to 
establish “a nonexclusive, perpetual and reciprocal easement for reasonable access, 
ingress, egress and parking over all paved driveways, roadways and walkways as 
presently or hereafter constructed and constituting a part of each Parcel.” Id. at p. 
TDMC000101. It expressly stated that “[t]he easements herein above granted shall be 
used and enjoyed by each Owner and its Permittees in such a manner so as not to 
unreasonably interfere with, obstruct or delay the conduct and operations of the business 
or any other Owner at any time conducted on its Parcel…” Id.

27. Longfellow still considered the proposed reciprocal easement agreement to be too one-
sided. Upon learning, after the fact, that Linnerson had signed the proposed reciprocal 
easement agreement at closing notwithstanding her concerns, Longfellow sent an email to 
Lake on February 6, 2006 stating in part, 

I am concerned that there is not enough flexibility in the document to 
enable TDMC to do what it chooses with the property. I am told that 
[Linnerson] went ahead and signed the document to move forward in 
good faith with the closing, but that your client agreed that in the event 
TDMC desires changes to the document to protect its rights with 
respect to the property (in keeping with the spirit of the easement as 
well), Dr. and Mrs. Davis would agree to such changes. I will talk to 
[Linnerson] regarding the changes to be made, and if he wants to go 
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forward with it now, as opposed to later, I will forward you a proposed 
amendment to the Reciprocal Parking Easement for your review.  

Exhibit 18 at p. TDMC000445. 

28. There is no evidence that Longfellow followed up on her February 6, 2006 email by 
sending Lake the “proposed amendment to the Reciprocal Parking Easement” she 
referenced in that email. Her failure to do so suggests that Linnerson made an affirmative 
decision not to take any further action at that time to pursue a reciprocal parking 
easement agreement with Moonshadow. See Exhibit 18 at18 at p. TDMC000445 
(Longfellow promised to “forward” to Lake “a proposed amendment to the Reciprocal 
Parking Easement” after “talk[ing] to [Linnerson],” “if [Linnerson] wants to go forward 
with it now”) (emphasis added).      

29. Although Longfellow indicated in her February 6, 2006 email that she had been told that 
Linnerson had signed the reciprocal easement agreement, she does not have a copy of 
that document bearing Linnerson’s signature, nor does she recall ever seeing a signed
copy of that agreement. Linnerson himself testified at trial that he has no recollection of 
signing this document. No signed copy of this reciprocal easement agreement has ever 
been produced by anyone in this case.  

30. At trial, when asked if he signed the reciprocal parking easement agreement on behalf of 
Moonshadow prior to closing, Davis replied, “I believe so.”  

31. Although the reciprocal easement agreement may have been signed by Linnerson on
behalf of TDMC (although Linnerson does not recall doing so), and although Davis 
testified that he signed that agreement on behalf of Moonshadow, no one has come 
forward with a signed copy of that agreement. Moreover, neither Lake nor Longfellow 
has any recollection of ever seeing a signed copy of that agreement. Transcript of March 
1, 2017 Deposition of J. Gregory Lake at pp. 10-11; Transcript of August 16, 2018 
Deposition of Victoria Longfellow at pp. 21-22.  

32. At trial, Davis testified that, during the period when Moonshadow was conducting its 
“due diligence” prior to the purchase of Lot 1, he learned of the then-existing shared 
parking agreement between the medical center, the Church, and the Mosque, and that he 
was satisfied that this shared parking agreement satisfied Lot 1’s need for the 197 parking 
spaces that the City required Lot 1 to have.  

33. TDMC conveyed Lot 1 to Moonshadow by Special Warranty Deed dated February 3, 
2006 (the “Moonshadow Deed”). Exhibit 4. The Moonshadow Deed states that it conveys 
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title to Lot 1 “SUBJECT ONLY TO the matters set forth on” the attachment thereto 
labelled “Exhibit B.” Exhibit 4 at p. MASJID_000205. Neither the Moonshadow Deed 
nor Exhibit B thereto make any reference to parking easement on Lot 2.1 See generally 
id. Exhibit B to the Moonshadow Deed refers by name to several recorded documents, 
but does not mention the Third Amended General Plan. See generally id. at pp. 
MASJID_000208 - MASJID_000209.  

34. After Moonshadow purchased Lot 1, it hired a property management company owned by 
TDMC’s managing member, Linnerson. 

35. Davis testified at trial that, at the same time Moonshadow purchased Lot 1 from TDMC, 
it could have purchased Lot 2 as well, but that Davis was not interested in purchasing Lot 
2.

36. At the time Moonshadow purchased Lot 1, Davis was not under the impression, 
understanding, or belief that Lot 1 had a parking easement on Lot 2. On the contrary, as 
Davis testified at trial, at the time Moonshadow purchased Lot 1, “I didn’t know about 
easements.” 

37. When asked at Moonshadow’s 30(b)(6) deposition if Moonshadow had “any sort of 
formal agreement with TDMC over parking on Lot 2” at the time it purchased Lot 1, 
Davis replied, “I didn’t have any agreement.” Transcript of February 17, 2017 
30(b)(6)Deposition of Moonshadow at p. 29. At trial, Davis affirmed that this testimony 
is true.     

38. At trial, both Linnerson and Davis testified that, after Moonshadow purchased Lot 1 in 
2006, neither TDMC nor Moonshadow took any action over the next five years to 
attempt to secure a reciprocal parking easement agreement between Lot 1 and Lot 2. 
They both further testified, that, between 2006 and 2011, Davis never raised the subject 
of a reciprocal parking easement agreement between Lot 1 and Lot 2 with TDMC or 
Linnerson.   

39. Moonshadow took over the shared parking agreement that TDMC had with the Church 
and the Mosque. When asked at Moonshadow’s deposition how this shared parking 
agreement has worked for Moonshadow, Davis testified, “Outstanding,” adding, “We’ve 

1 Exhibit B to the Moonshadow Deed concludes with a reference to “[p]ossible reciprocal rights 
for curbing, parking, retention areas, landscaping area and block wall which runs between and 
over boundaries to the Northwest, Northeast and the South.” Exhibit 4 at p. MASJID_000209.  
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never had a problem. There’s never been an issue whatsoever, either way.” Transcript of 
February 17, 2017 30(b)(6)Deposition of Moonshadow at pp. 30-31.

40. At trial, when asked whether the shared parking agreement with the Church and the 
Mosque proved to be “more than sufficient” to meet Lot 1’s needs, Davis acknowledged, 
“It worked, yes.” At a later point in his testimony, he reiterated that the medical center 
“didn’t use any of the spaces” on the Church property, thus making clear that the shared 
parking agreement provides Moonshadow with more parking spaces than it actually 
needs.     

41. Davis testified he has never heard complaints about insufficient parking available to the 
medical center on Lot 1. 

42. Prior to 2015, Davis had never met nor communicated in any manner with any 
representative of the Mosque. 

43. At trial, Davis claimed that the medical center’s employees and/or patients have parked 
their vehicles on Lot 2, testifying, “I have pictures of it.” He admitted, however, that he 
has never produced such pictures during these proceedings, stating, “No one ever asked 
me for that.”2

44. For two reasons, the Court rejects Davis’s testimony about the purported use, by the 
medical center’s employees and/or patients, of Lot 2 for parking purposes. First, Davis 
failed to produce the pictures which, he claimed, are in his possession and could 
corroborate his testimony on this point. Second, Davis’s testimony establishes that he 
lacks foundation to testify about the frequency with which the medical center’s 
employees and visitors have made use of Lot 2 for parking. Davis resides in California, 
and admitted that he travels to the medical center only a few times per year. The Court 
therefore rejects Davis’s testimony, and instead accepts Linnerson’s testimony that, both 
prior to and after Moonshadow acquired Lot 1, employees and visitors to the medical 
center have parked primarily, if not exclusively, on Lot 1, and have rarely parked on Lot 
2.

B. Linnberg purchases Lot 2

45. Linnberg, LLC, (“Linnberg”) is a limited liability company whose members consist of 
some, but not all, of the members of TDMC.  

2 This testimony, if true, would establish that Moonshadow has breached its disclosure obligations 
under Ariz.R.Civ.P. 26.1.   
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46. TDMC conveyed Lot 2 to Linnberg by Special Warranty Deed dated May 18, 2006 and 
recorded February 16, 2007 (the “Linnberg Deed”). See Exhibit 5.  

47. The Linnberg Deed states that the conveyance is subject only to “current taxes and 
assessments, reservations, and all easements, rights of way, covenants, conditions, 
restrictions, liens and encumbrances of record.” Exhibit B at p. FATIC000531 (emphasis 
added). 

48. After selling Lot 2 to Linnberg, TDMC distributed its profits and dissolved.  

49. Linnberg looked into the possibility of developing Lot 2 by constructing an office 
building. Toward that end, Linnberg retained Heffernan & Associates (“Heffernan”), a 
transportation consultant, to evaluate the parking available to Lot 2. By letter dated July 
10, 2007, Heffernan stated in part, “The 2003 development plan shows that your lot has 
only nine parking spaces available to apply to the proposed building’s code requirement, 
because all of the other parking spaces are already dedicated to meeting [Lot 1’s] code 
requirement.” Exhibit 24 at p. Linnberg000115. Heffernan proposed five options for 
development of Lot 2: (1) construct a small office building requiring only nine parking 
spaces; (2) construct “an office building on piers” that would offer additional parking 
spaces underneath the building; (3) join with the owner of Lot 1 in constructing a 
“parking deck” serving both lots, thereby increasing “the total parking supply” so as to 
“fully satisfy the sum of the code requirements for” both lots; (4) enter into “a formal 
agreement,” which could not be unilaterally “revoked or cancelled by either party,” to 
buy or lease parking spaces from the Church on the other side of Libra Drive; and (5) to 
“enter into a formal shared parking program” with the Church and the owner of Lot 1 that 
“would place all of their parking into a common pool” that would “last in perpetuity.” Id.
at pp. Linnberg000115 – Linnberg000117.    

50. Ultimately, Linnberg decided against developing Lot 2, and decided to sell it instead.  

51. Communications among Linnberg representatives prior to Linnberg’s sale of Lot 2 makes 
clear that Linnberg did not believe or understand that Lot 1 had a right to park on Lot 2. 
In an October 27, 2007 email to Linnberg bearing the subject line, “Points for discussion 
with Dr. Davis today,” Longfellow discussed some possible terms of a “multi-party 
reciprocal parking agreement” among Lot 1, Lot 2, and the Church. Exhibit 56 at p. 
Linnberg000124. In the course of discussing a possible sharing of the cost of installing 
and maintaining common parking areas, Longfellow noted that “there is no formal 
agreement to allow [Lot 1] to use your land for parking.” Id. at p. Linnberg000125. 
Although she expressed the concern that Moonshadow may be able to assert a viable 
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claim for parking rights on Lot 2 based on theories of “waiver,” “estoppel,” 
“misrepresentation of seller,” or “prescriptive easement3,” id., she made no reference to 
an easement by implication, an easement by general plan, or any other easement arising 
out of a purported agreement between the owners of Lot 1 and Lot 2. See generally id.

C. Masjid purchases Lot 2

52. At some point, Masjid approached Linnberg about purchasing Lot 2.

53. In 2011, a Receipt for Deposit and Real Estate Contract for the sale of Lot 2 was signed 
by Linnerson on behalf of Linnberg and Muhammed Zubair (“Zubair”) on behalf of 
Masjid. See Exhibit 19. The document reflects that the purchase price was to be 
$546,000. Id. at p. FATIC000469.   

54. At some point after Linnberg offered to sell Lot 2 for $546,000, Ridberg and Linnerson 
contacted the other members of Linnberg to identify certain “hurdles” that had been 
“encountered.” Exhibit 21 at p. TDMC000270. They explained, first, that it had been 
discovered that “[t]he water, sewer and utility lines” had not “been…brought to the PAD 
from the street” as originally thought. Id. As a result, the owner of Lot 2 would have to 
incur additional costs of “between $55-$65,000” in “construction and development fees” 
to develop the lot. Id. Additionally, they explained, “[a]n easement allowing cross access 
and cross parking between the owners of our building [i.e., Lot 1] and our lot [i.e., Lot 2] 
never got executed and recorded, which is essential to the Mosque.” Id. They reported 
that “[w]e are in the process of getting the Easement signed and recorded.” Id. Finally, 
they explained, “the value” of Lot 2 “has dropped dramatically” as a result of “the 
recession.” Id. Noting that Ridberg believes “the land has a fair market value of around 
$200,000 - $225,000 if a Buyer could be found” - - and adding, as an aside, that finding a 
new buyer “would be very difficult” due to Lot 2’s “parking and utility issues” - - 
Ridberg and Linnerson recommended accepting Masjid’s “modified offer” to purchase 
Lot 2 for a reduced price of $450,000. Id. Even at that price, Ridberg and Linnerson 
stated, Masjid would be “overpaying.” Id. at p. TDMC000271. They explained that, even 
though the members of the Masjid community “know they are overpaying,” they “would 
rather do that than offend all of us, who have let them park on your property 
(Moonshadow’s) for five years without getting any real benefit for ourselves.” Id.

3 A claim based on easement by prescription is similar to one based on adverse possession. Spaulding 
v. Pouliot, 218 Ariz. 196, 203, 181 P.3d 243, 250 (App. 2008). “A party claiming an easement by 
prescription must establish that the land in question has actually and visibly been used for ten years, 
that the use began and continued under a claim of right, and that the use was hostile to the title of the 
true owner.” Id. at 201, 181 P.3d at 248 (citations and internal quotations omitted).   
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55. The purchase price was subsequently reduced to $450,000, a reduction that was 
memorialized in the Second Addendum to the Receipt for Deposit and Real Estate 
Contract. See Exhibit 20.  

56. Linnberg was well aware, throughout its negotiations with Masjid, that no parking 
agreement was in place that entitled Lot 1 users to park on Lot 2. Longfellow had 
informed Linnerson of that fact in no uncertain terms four years earlier, when she sent her 
October 27, 2007 email to Linnerson and Slater stating in part that “there is no formal 
agreement allowing GMC [i.e., the medical center] to use your land for parking.” Exhibit 
56 at p. Linnberg000125.   

57. As Linnerson testified at trial, during Linnberg’s negotiations with Masjid, Linnerson 
became aware that Masjid intended to use Lot 2 for “a multi-purpose community hall.” 
There is no evidence that Linnberg ever told Masjid that Lot 2 had insufficient parking 
available to it for this intended use.   

58. Masjid requested that Linnberg get a cross-parking easement from Moonshadow before 
the close of escrow.  

59. On behalf of Linnberg, Ridberg contacted Davis on April 11, 2011, to let him know that, 
“[a]s part of the due diligence” relating to the pending sale to Masjid, “it was discovered 
that the cross easement had never been recorded” and, in fact, “no one can even locate the 
signed document.” Exhibit 58. Expressing concern about “the official lack of permission 
to cross properties, and use parking as necessary,” and emphasizing that “[t]his has 
become a very important issue with the Buyer,” Ridberg asked for Davis’s “help in 
correcting this.” Id. As discussed more fully below, Davis’s help was not forthcoming. 

60. On April 28, 2011, Zubair emailed Diana Kaminski (“Kaminski”) at the City’s Planning 
Office to inform her that Masjid had “requested seller of Lot-2 (Linnberg) to enter into 
cross parking easement with Lot-1 (Moonshadow).” Exhibit 15 at p. TEMP000209. He 
forwarded a copy of the proposed cross-parking easement. Kaminski replied that the draft 
agreement “does not resolve the parking issues, as Lots 1 & 2 are already tied to parking, 
with a substantial portion of Lot 2 encumbered by Lot 1.” Id. Kaminski went on to state 
that “the ability for Lot 2 to develop as office or other use, is restricted by the 
disproportionate number of spaces required by the medical offices…on Lot 1.” Id. Zubair 
replied by disputing Kaminski’s assertion, stating that, “at this time, there is no legal 
accesses between LOT-1 and LOT-2,” and that “LOT-2 can not even drive on LOT-1 and 
vice versa.” Id. at p. TEMPE000208 [sic]. He added that, “[s]ince medical center opened, 
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we rarely see any car parked on LOT-2. Even LOT-1 parking does not fill up to ~ 70% of 
capacity (that is my personal observation).” Id. [sic].   

61. When asked at trial if he agreed with Zubair’s statement back in April 2011 to the effect 
that vehicles parked on Lot 1 rarely occupied more than 70% of the parking capacity of 
Lot 1, Linnerson admitted, “I would estimate that that’s fairly accurate. There were some 
days when it was higher, and almost totally full.” Linnerson did not testify that the 
parking available on Lot 1 has ever been insufficient to meet Lot 1’s needs.    

62. The close of escrow was eventually extended to May 4, 2011 so that Masjid could obtain 
a “cross parking easement agreement to be recorded prior to close of escrow.” Exhibit 27, 
Amendment to Escrow Instructions and/or Purchase Contract. See id. (“The contingency 
period time for earnest money to become nonrefundable is hereby extended to on or 
before April 13, 2011,” and “the original executed easement for shared ingress, egress 
and parking between Lot 1 and Lot 2…shall record at or prior to close of escrow and 
become part of the schedule b exemptions on the title policies to be issued.”); Exhibit 28 
(“Close of escrow is hereby extended to May 4, 2011” and “the Special Warranty Deed to 
be recorded at close of escrow shall set forth all schedule b exceptions which shall 
include the cross parking easement agreement to be recorded prior to close of escrow.”). 

63. On May 20, 2011, Linnberg’s attorney, Longfellow, emailed a Reciprocal Parking 
Easement Agreement to Linnberg to be forwarded to Davis. Exhibits 43, 44. This 
Reciprocal Parking and Easement Agreement, which is almost identical to the agreement 
that Lake had sent Longfellow back in 2006, provides for “a nonexclusive, perpetual and 
reciprocal easement for reasonable access, ingress, egress and parking over all paved 
driveways, roadways and walkways as presently or hereafter constructed and constituting 
a part of each Parcel.” Exhibit 44 at pp. TDMC000301 - TDMC000302. It further states 
that “[t]he easements herein above granted shall be used and enjoyed by each Owner and 
its Permittees in such a manner so as not to unreasonably interfere at any time conducted 
on its Parcel…[sic].” Id. at p. TDMC000302. Unlike the version that Lake drafted in 
2006, however, the Reciprocal Parking Easement Agreement that Longfellow sent on 
May 20, 2011, included a provision stating, “Nothing herein shall be intended to prevent 
the development and use of the Masjid Parcel.” Id.

64. When Linnberg’s attorney contacted Davis to ask him to sign the reciprocal parking 
easement agreement between Lot 1 and Lot 2, Davis did not respond until after escrow on 
Lot 2 had closed. When he finally did respond, he told Longfellow that he was unwilling 
to sign the agreement. See Exhibit 98.    
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65. By email sent on May 4, 2011 - - the deadline for the close of escrow - - Zubair instructed 
escrow officer Kathy Covert to “Please Go Ahead and Close/Record this escrow today 
with out waiting for Easement agreement with moonshadow [sic].” Exhibit 13 at p. 
FATIC000320. Escrow therefore closed on Lot 2 on May 4, 2011 with no cross parking 
easement recorded. 

66. Masjid obtained title to Lot 2 pursuant to a Special Warranty Deed dated April 29, 2011 
and recorded May 5, 2011. See Exhibit 9.  

67. Shortly after closing, Zubair sent Kaminski an email stating, 

Just wanted to share good news with you that [Masjid] did purchase 
LOT-2. We decided to purchase with out cross parking agreement 
with LOT-1. Moonshadow attorney was slow in responding and 
[Masjid] was under pressure from donors to not miss this opportunity 
at close approximity [sic].  

Exhibit 16 at p. TEMP000220.   

70. When Linnberg let Longfellow know, on May 5, 2011, that the sale of Lot 2 had closed, 
Longfellow replied, “Does this mean it closed without the [Reciprocal Easement 
Agreement]? Greg Lake has gone dark, so perhaps Dr. Davis signed it without 
counsel???” Exhibit 60 at p. Linnberg000135. On behalf of Linnberg, Karen Slater 
(“Slater”) confirmed that “it closed with out [sic] the REA,” adding that she intended to 
“follow up with Dr. Davis today.” Id. at p. Linnberg000134. 

71. As noted above, when Linnberg’s attorney contacted Davis to ask him to sign the 
reciprocal parking easement agreement between Lot 1 and Lot 2, Davis did not respond 
until after escrow had already closed on Lot 2. In the response he sent to Longfellow on 
May 6, 2011, Davis made clear he was unwilling to go forward at that time with a 
reciprocal cross-parking easement agreement. He began by stating, “I think we need more 
information about the parking and the proposed easement.” He went on, “We need to see 
a parking survey (nothing verbal) to really understand the impact to [Lot 1] of 
the…proposed easement…Right now, we seem to be operating in the dark.” He 
concluded by making clear he was unwilling, at least for the time being, to sign the 
Reciprocal Parking Easement Agreement that Longfellow had prepared, stating, “We 
want to wait on signing an agreement for the cross-parking easement until the parking 
plan is 100% clear to everyone. We await your parking survey.” Exhibit 98 at pp. 
Linnberg000012-Linnberg000013. 
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72. On behalf of Linnberg, Slater replied to Davis’s May 6th email on May 9th, telling Davis 
that “[t]he cross easement agreement protects both you and the Mosque” because it is 
“necessary to your tenants and their clients to cross over the contiguous access the 
Moonshadow Properties parcel and the vacant piece of land adjacent to your parcel [sic].” 
Exhibit 61. Slater told him that the easement agreement “really is a completely separate 
issue from any parking agreement and thus no parking study exists,” and reminded him 
“that this easement agreement was something that Greg Lake proposed during the sale of 
TDMC Renovations to Moonshadow to protect you and [your wife].” Id.   

73. Over a week later, Lake, on behalf of Davis, contacted Longfellow to ask again about a 
parking survey. He asked, “Did you or your client obtain a parking survey to identify the 
current and potential parking needs? Dr. Davis will be in town this weekend and would 
like to address the situation, if needed.” Exhibit 99.  

74. Davis finally signed the Reciprocal Parking Easement Agreement on May 26, 2011, three 
weeks after escrow closed on Lot 2. Exhibit 30 at p. MASJID000262.    

75. On June 1, 2011, Longfellow sent Linnberg an email asking, “Did the easement get 
signed? If so, can you please provide me with an executed copy for my files…?” Exhibit 
29. Slater replied on behalf of Linnberg stating, “We received signed and notarized 
copies from Dr. Davis yesterday,” but that the easement agreement had not been signed 
by any representative of Masjid. Id.

D. Moonshadow refinances its loan

76. In November 2015, Davis was wrapping up negotiations on a new loan because a balloon 
payment was coming due on Moonshadow’s original ten-year loan. Moonshadow has 
alleged in these proceedings that its lender conditioned the new loan on Moonshadow 
securing a parking easement over Lot 2, but Moonshadow has disclosed no loan 
documents, emails, or other communications from its lender to support this contention. 

77. Davis testified that it was not until 2015 that he discovered that the easement agreement 
he claims to have signed in 2006 had never been recorded. This testimony is inconsistent 
with Davis’s May 6, 2011 email to Longfellow in which he referred to the “proposed
easement,” thus making clear that he realized that no easement existed at the time, and in 
which Davis insisted on “wait[ing]” to sign any “cross-parking easement” until Linnberg 
provided him with a parking survey. Exhibit 98 (emphasis added). If, as Davis now 
claims, he thought a reciprocal easement agreement had been signed and recorded in 
2006, why would Davis describe it nine years later as a “proposed easement”? And why 
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would he express unwillingness to sign a “cross-parking easement” if, as he now claims, 
he thought he had already signed one?        

78. Davis also testified that that it was not until 2015 that he learned that the easement 
agreement he signed on May 24, 2011 was never recorded, or even signed by Masjid.  

79. Davis contacted the City to discuss and evaluate his options. Kaminski suggested three 
options: (1) try to obtain, from Linnerson or Masjid, “a recorded copy of the [reciprocal 
easement] agreement” from 2011; (2) if such an agreement “does not exist,” “enter into 
the same agreement” with Masjid now; and (3) if Masjid will not enter into that 
agreement now, “apply for a revised parking model to remove Lot 2 from the required 
allotment and incorporate another adjacent lot to share parking, and utilize a shared 
parking model with a recorded document between Lot 1 and another lot that meets the 
parking requirements based on use and time of day.” Exhibit 77.   

80. Davis reached out to Masjid in pursuit of the second option suggested by Kaminski. On 
December 2, 2015, Davis emailed Zubair, assuring him that “[w]e are very happy with 
the current arrangement” but that “we applied for a new loan” and “[t]he lender insists 
that we have a parking arrangement we cannot revoke for longer than the term of the 
loan.” Exhibit 100. He went on, “The latest word is that it has to say six years. Is that 
ok?” Id. He assured Zubair that a document reflecting the bank’s proposed terms for a 
parking agreement was needed only to satisfy the bank’s requirements, and that, once the 
loan was refinanced, he would be willing to modify the signed parking agreement. As 
Davis put it, “I reviewed the letter they need according to what the lender’s lawyer asked 
for. It can be changed any way you desire after the loan closes.” Id. Davis’s statement on 
this point make clear that his request for a parking agreement was not based on Lot 1’s 
actual need for parking, but was instead simply intended to satisfy the bank’s 
requirements.       

81. Two days later, Davis’s property management company emailed Zubair “two documents 
that need to be signed.” Exhibit 101. Masjid was no longer interested in a parking 
agreement of the type Davis was proposing, however, and so declined to sign the 
documents or agree to an easement.  

82. Several days later, Davis wrote to Zubair in an effort to persuade him that Masjid should 
enter into a parking agreement with Moonshadow. Davis told him that he would not ask 
for a signed agreement “[i]f we did not have to get a loan,” and that, instead, “we would 
be perfectly happy” with the current parking arrangements, with which “there has never 
been a problem.” Exhibit 102 at p. MASJID_000608. A written agreement was required 
by the lender, who, Davis stated, was “extremely stubborn” about the issue because the 

ATTACHMENT 121



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2016-091847 10/24/2018

Docket Code 926 Form V000A Page 19

lender is “concerned that if they ever had to take back the property, they would not be 
able to sell it because of the parking issue.” Id. He told Zubair that Lot 1 is “short some 
41 spaces for parking,” and that Moonshadow’s lender “want[s] you to agree to let us use 
(your community owned) Lot 2 parking” for a minimum of “ten years.” Id. at pp. 
MASJID_000608-MASJID_00609.     

83. A day later, on December 11, 2015, Davis emailed Zubair to report, “I found out where 
we were both taken advantage [of],” explaining that “the title company that processed 
your purchase SHOULD have caught the PROBLEM that by your purchasing the empty 
lot with parking, MY building immediately was illegally under parked…” Exhibit 103 at 
p. MASJID_000621.   

84. At trial, Davis acknowledged that the current parking arrangements have always been 
sufficient to meet Lot 1’s needs. When asked about the sufficiency of the parking 
available to Lot 1, Davis testified, “There’s never been a problem.”   

85. On December 29, 2015, Zubair emailed Davis to offer to assist Moonshadow with the 
parking issue that Davis said had been raised by Moonshadow’s lender. Zubair told Davis 
that Masjid “has no need of” a reciprocal parking agreement with Lot 1 because it “has 
plenty of parking of its own!.” Exhibit 104 at MASJID_000647. In an effort to 
accommodate its neighbor, however, Zubair suggested that Masjid “‘may’ be able to 
lease Moonshadow 40 parking spots around [the] Mosque building for ten years.” Id.      

86. Davis replied by rejecting Zubair’s proposal, stating, “[a]ny parking agreement has to be 
reciprocal.” Exhibit 104 at MASJID_000646. Davis went on to tell Zubair that, “[w]hen 
your congregation bought Lot 2 a legal error took place.” Id. Davis acknowledged that 
that parking issue “is a legal matter” that is “not one that you created.” Id. Instead, Davis 
stated, “Linnberg created it.” Id. Although he recognized that Masjid did not create the 
problem, Davis insisted, “you and Dr. Linnerson must correct it asap.” Id. Zubair replied 
by expressing regret that “our offer is not useful for you going forward.” Id.    

87. Significantly, in his December 29, 2015 email to Zubair, Davis never claimed that Lot 1 
had a parking easement on Lot 2 at the time Masjid purchased Lot 2 from Linnberg. See 
generally Exhibit 46. Although Davis claimed that a “covenant…existed before [Masjid] 
bought Lot 2,” he explained that the “covenant” in question “said that [Lot 2] should not 
be separated from Lot 1.” Id. at p. MASJID_000646. He did not identify any “covenant” 
that entitled Lot 1 to use Lot 2 for parking purposes after separation of title. See id.  

88. On January 29, 2016, Davis’s wife, Carolyn Rosenblatt (“Rosenblatt”), emailed 
Kaminski addressing Lot 1’s “parking problem,” which, she reported, “is still 
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unresolved.” Exhibit 42 at p. COT000158. Rosenblatt complained that “[t]he duo of Drs. 
Linnerson and Ridberg apparently thought it would be fine to close escrow first and get 
the agreement for parking that affected us afterwards,” but that, after the close of escrow, 
Masjid “would not sign” a “permanent parking agreement.” Id. She asked the City to 
intervene with Masjid on Davis’s behalf, stating that Masjid’s members “appear to take 
direction from the City.” Id.

89. Davis subsequently found another lender who did not require a permanent parking 
easement to close on a loan. The loan was finalized in February 2016.  

90. At trial, Davis testified that he made an oral promise to his lender, Wells Fargo, that he 
would “get it [i.e., the parking issue] cleaned up.” No email or other document to that 
effect appears the Wells Fargo loan file. See generally Exhibit 84. Moreover, Davis did 
not testify that Wells Fargo has ever indicated what the consequence, if any, would be if 
no parking easement was acquired. 

91. This action was commenced on March 28, 2016, after Davis succeeded in securing a loan 
to refinance Lot 1.  

I. The Court Finds No Basis on Which to Conclude That Lot 2 is Subject to an 
Easement by Implication   

As noted above, whether an easement arises by implication depends on the intent of the 
parties. Porter, 25 Ariz.App. at 302, 543 P.2d at 140. See also Koestel, 138 Ariz. at 580, 676 
P.2d at 8 (“[A]n implied easement is based on the theory that whenever one conveys property he 
includes or intends to include in the conveyance whatever is necessary for its beneficial use and 
enjoyment.”). Here, the Court sees no evidence of any intent to create a parking easement on Lot 
2. Nothing in the Special Warranty Deed by which Moonshadow acquired Lot 1 from TDMC 
makes any reference to a parking easement on Lot 2, or to the Third General Amended Plan. See
Exhibit 4. Likewise, the Special Warranty Deed by which Linnberg LLC acquired Lot 2 from 
TDMC likewise makes no reference to a parking easement. See Exhibit 5. If, as Moonshadow 
now contends, the parties intended to create reciprocal easement obligations between Lots 1 and 
Lot 2 at the time the relevant transfers occurred, why didn’t they reflect that intention in the 
deeds by which TDMC transferred title to the two lots?

The communications of the relevant participants prior to the commencement of these 
proceedings reflects their understanding that no parking easement involving Lot 1 and Lot 2 ever 
existed. As discussed above, in May 2011, Longfellow contacted Davis to ask him to sign a 
reciprocal parking easement agreement. If, as Davis now claims, it was his understanding that an 
easement by implication existed all along, surely he would have said so in response to 
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Longfellow’s inquiry.4 Davis did not, however, respond to Longfellow by indicating that such an 
easement agreement was already in effect. On the contrary, by referring to the easement as a 
“proposed easement,” see Exhibit 98 (emphasis added), Davis made clear his understanding that, 
at the time, no such easement existed. Davis’s communications to Longfellow in May 2011 are 
directly contrary to the position Moonshadow takes in these proceedings that, all along, Lot 2 has 
been burdened with an easement in favor of Moonshadow’s lot.    

Not only did Davis indicate, in his May 2011 communications with Longfellow, that he 
believed no reciprocal parking easement agreement was in existence, he informed Longfellow 
that he was uncertain, even then, whether he would be willing to enter into such an agreement. 
He expressed the desire for “more information about the parking and the proposed easement,” 
stating that he will “wait on signing an agreement for the cross-parking easement until the 
parking plan is 100% clear to everyone.” Exhibit 98. 

Prior to the commencement of these proceedings, Masjid, too, indicated its understanding 
that no such easement existed. In an April 28, 2011 email to the City, Zubair stated that, “at this 
time, there is no legal accesses between LOT-1 and LOT-2,” and that “LOT-2 can not even drive 
on LOT-1 and vice versa.” Exhibit 15 at p. TEMPE000208. The fact that the purchasers of Lot 1 
and Lot 2 both indicated, four years before these proceedings commenced, that no parking 
easement existed between the two lots refutes Moonshadow’s belated contention that such an 
agreement is already in effect, and has been in effect all along.     

The fact that Moonshadow acquired Lot 1 in 2005, and it was not for another ten years 
that Davis first raised the issue of a parking easement on Lot 2, provides strong evidence that no 
such parking easement was intended or contemplated by Moonshadow or TDMC when the 
former acquired Lot 1 from the latter.    

An easement by implication requires a showing that, before separation occurred, one 
portion of the property was used for the benefit of the other, and the use was “long, continued, 
obvious or manifest, to a degree which shows permanency.” Koestel, 138 Ariz. at 580, 676 P.2d 
at 8. Here, there is no evidence that Lot 1 made long and continued use of Lot 2 for parking 
purposes before the separation of title. On the contrary, Linnerson’s uncontroverted testimony 
establishes that, over the years, tenants of and visitors to Lot 1 have rarely made use of Lot 2 for 
parking, nor have they parked on the Mosque’s property or the Church’s property. Indeed, 

4 Similarly, in her January 29, 2016 email to the City, Davis’s wife Carolyn Rosenblatt spoke of “the 
need for a cross easement” between Lot 1 and Lot 2 and took the position that Masjid “need[s] an 
agreement from us” just as much as “we need one from them for parking.” Exhibit 42 at COT000158. 
Rosenblatt did not, in other words, assert that Moonshadow already had parking rights on Lot 2, merely 
that Moonshadow wanted to acquire such rights, and sought to enlist the City’s help in that effort.  
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employees who work in the medical building on Lot 1 have not, by and large, parked on Lot 2 
even when instructed by management to do so. Instead, those employees have continued to park 
on Lot 1. Likewise, patients visiting the medical building have rarely used Lot 2 for parking.  

Linnerson’s testimony to the effect that employees and visitors to Lot 1 have generally 
parked only on Lot 1 was consistent with Zubair’s statement to the City that, “[s]ince medical 
center opened, we rarely see any car on LOT-2. Even LOT-1 parking does not fill up to ~ 70% of 
capacity (that is my personal observation).” Exhibit 15 at p. TEMPE000208. The statements of 
Linnerson and Zubair are corroborated by aerial photographs of the lots showing unused parking 
spaces on Lot 1. See Exhibits 10, 11. For the reasons discussed in Finding of Fact ¶ 44 above, the 
Court finds unpersuasive Davis’s testimony to the contrary. The Court finds that the evidence 
presented at trial makes overwhelmingly clear that the parking available on Lot 1 is, and has 
always been, sufficient for Lot 1’s needs.    

To establish an easement by implication, the use must have been longstanding, “to a
degree which shows permanency,” at the time the severance occurred. Koestel, 138 Ariz. at 580, 
676 P.2d at 8. The evidence presented establishes that TDMC built the parking lot on Lot 2 in 
2003, and sold Lot 1 to Moonshadow two years later. Thus, the parking lot existed for only two 
years before separation of title, a period of time which, in the Court’s view, falls short of 
establishing the requisite “longstanding” use “to a degree which shows permanency.”   

An implied easement also requires that the prior use be “essential to the beneficial 
enjoyment of the parcel to be benefitted.” Koestel, 138 Ariz. at 580, 676 P.2d at 8 (citation and 
internal quotations omitted). Although this requirement has been interpreted to mean not “an 
absolute but only a reasonable necessity,” the plaintiff must show more “than a mere temporary 
convenience.” Id. at 581, 676 P.2d at 9. See also Thompson v. E.I.G. Palace Mall, LLC, 657 
N.W.2d 300, 306 (S.D. 2003) (“At the least, a claimant must establish something more than mere 
convenience.”). 

Here, there is no evidence that Moonshadow cannot meet its parking needs without a 
parking easement on Lot 2. TDMC’s grant of an easement on Lot 1 to Sopris in October 2003 
establishes that TDMC not only had sufficient parking at the time to meet its needs on property it 
owned, but had extra, unused parking spaces at its disposal, and thus no need to burden Lot 2 to 
meet its parking needs. Since then, the shared parking agreements with the Mosque and the 
Church have proven to be more than sufficient to satisfy Moonshadow’s parking needs.   

In his communications with Masjid in 2015, Davis himself never claimed that 
Moonshadow needed a parking agreement with Masjid in order to satisfy Lot 1’s parking needs. 
Instead, he claimed that Moonshadow needed a parking agreement simply to meet its lender’s 
requirements, and that, after Moonshadow had obtained its loan, Moonshadow would accept any 
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modifications to the parking agreement document that Masjid wanted. See Exhibit 100 (“I 
reviewed the letter they need according to what the lender’s lawyer asked for. It can be changed 
any way you desire after the loan closes.”). Davis’s expressed willingness to modify the parking 
agreement document in any way Masjid wanted after Moonshadow secured its loan makes clear 
that Moonshadow itself had no need for a parking agreement with Masjid to serve the needs of 
its tenants. Instead, Moonshadow’s request for such an easement was made solely to satisfy 
Moonshadow’s lender.  

Although Moonshadow has asserted during the course of these proceedings that its lender 
would not refinance the mortgage without a parking easement agreement burdening Lot 2, 
subsequent events have demonstrated that Moonshadow was able to get a loan without such an 
agreement.  

Moonshadow claims that it requires an implied easement to satisfy the City’s zoning 
requirements. The evidence presented at trial, however, establishes that Moonshadow has 
numerous alternatives available to it. See O'Hara v. Chicago Title & Tr. Co., 450 N.E.2d 1183, 
1190 (Ill.App. 1983) (rejecting a claim of an implied easement, in part because plaintiff had 
alternatives that included to “contract with defendants for the use of” their parcel). Masjid 
offered to lease 40 parking spaces to Moonshadow for ten years; Davis rejected this offer out of 
hand. Exhibit 104. Kaminski suggested several options that are available to Moonshadow, 
including applying for a revised parking model to remove Lot 2 from the required allotment. 
Exhibit 77. There is no evidence that Moonshadow made any attempt to pursue this option, nor 
has Moonshadow presented any evidence that this option would not be feasible or would be 
unreasonably expensive. 

Further, as City planning official Ryan Levesque (“Levesque”) testified at trial, 
Moonshadow could apply to the City for a variance to reduce Lot 1’s parking requirement. 
Moonshadow has never applied for such a variance. As Davis testified at trial, Moonshadow 
never applied for a variance, explaining that he believes it to be unlikely that the City would 
approve a variance. He acknowledged, however, that Moonshadow has never even tried to obtain 
a variance because, in his words, “We didn’t need it.” 

At trial, Linnerson acknowledged that any parking shortfall that Lot 1 may experience 
could be resolved by the construction of a parking structure on Lot 1.5 Linnerson’s testimony on 
this point was consistent with the testimony of Levesque, and with one of the options suggested 
by Kaminski in her March 24, 2011 email to Linnberg. See Exhibit 12 at p. MASJID_000002 
(“Here are the options I can see with parking for Lot 1 and Lot 2…(2) Build a parking structure 

5 In its July 10, 2007, letter, Heffernan suggested the construction of such a structure in discussing the 
available options for development of Lot 2. See Exhibit 24 at Linnberg000116. 
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to provide all required 197 spaces on [Lot 1’s] own site.”). When he was asked why 
Moonshadow has never constructed a parking structure, Davis did not contend that the 
construction of a parking structure would not be feasible or would be unreasonably expensive. 
Instead, he replied that Moonshadow never constructed a parking structure on Lot 1 because “we 
didn’t need one.” 

In light of the availability of multiple other options available to Moonshadow that could 
resolve any need it may have for additional parking - - options which Moonshadow has never 
made any effort to pursue - - the Court finds that Moonshadow has failed to establish the 
requisite necessity for an easement on Lot 2.  

Finally, an easement by implication will not be found where such an easement would 
substantially limit the uses to which the servient estate may be put or otherwise substantially 
reduce its value. See, e.g., Restatement (3rd) of Property: Servitudes § 2.13, comment h (“If 
existence of a servitude would severely limit the uses of the servient estate, and replacement of 
the utilities would not be very expensive, a servitude was probably neither intended or 
expected.”). The Court finds that to find that an easement by implication has been created would 
be to virtually destroy the value of Lot 2 by leaving it with only 9 parking spaces available for its 
use. Masjid could not put the lot to the use that was intended when it acquired the lot - - 
construction of a community center - - or otherwise develop the lot in any meaningful way if it 
were determined that Lot 2 has virtually no parking available to it.         

The Court finds that Moonshadow has failed to establish the elements of an easement by 
implication set forth in Section 2.13 of the Third Restatement of Property and Koestel.

II. The Court Finds No Basis on Which to Conclude That Lot 2 is Subject to an 
Easement by General Plan    

As noted above, an easement may be implied by a map or plan if the land is conveyed 
“by reference to a map” and “if a different intent is not expressed or implied by the 
circumstances.”  Restatement (3rd) of Property: Servitudes § 2.13. The map or plan must, 
however, establish with reasonable certainty that the servitude exists; “[s]ervitudes should not be 
implied on the basis of equivocal map labels or references.” Id., cmt. a. 

Moonshadow’s “easement by general plan” claim relies entirely upon the Third Amended 
General Plan. Despite its title, this document cannot, in the Court’s view, be considered a 
“general plan.” Such a plan “normally” consists of “a declaration that sets forth the servitudes 
that will be imposed to implement the general plan.” Restatement (3rd) Property: Servitudes § 
2.14 cmt. a. “That declaration normally includes a description of the land covered by the plan, a 
description of the servitudes binding each lot, and a statement that the servitudes run with the 
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land and run to the benefit of every lot in the plan.” Id. “The declaration becomes effective to 
create the reciprocal servitudes for the entire development when the first lot is conveyed subject 
to its terms.” Id.

Here, the document entitled “Third Amended General Plan” contains no words of 
restriction, declaration, dedication or easement. It contains no description of servitudes binding 
each lot, nor does it contain words to the effect that any restrictions on parking were to run with 
the land. Instead, the document simply states the number of parking spaces to be placed on the 
property and allocated on the lot. The document does not constitute a “general plan” of the type 
that could give rise to an easement by general plan.  

An easement may be said to arise by general plan if a parcel’s “grantor exacts a covenant 
from his grantee, presumptively or actually, for the benefit and protection of contiguous or 
neighboring lands which the former retains.” O’Malley, 67 Ariz. at 250, 194 P.2d at 448. This 
circumstance does not apply here. There is no evidence that would support a finding that 
Linnberg exacted a parking easement from Masjid at the time of the conveyance of Lot 2. The 
deed conveying Lot 2 to Masjid contains no restrictive covenant or easement regarding parking. 
See Exhibit 5. In any event, Linnberg retained no contiguous or neighboring parcel when it sold 
Lot 2 to Masjid, and so language in O’Malley to the effect that an easement may arise when a 
grantor “exacts a covenant from his grantee…for the benefit and protection of contiguous or 
neighboring lands which the former retains,” O’Malley, 67 Ariz. at 250, 194 P.2d at 448, has no 
application in this case.  

An easement may likewise be said to arise by general plan if “there are mutual covenants 
between the owners of adjoining lands, in which the restrictions placed upon each produce a 
corresponding benefit to the other.” O’Malley, 67 Ariz. at 251, 194 P.2d at 449 (citation and 
internal quotations omitted). “[I]n such a case[,] of course, either party or his assigns may invoke 
equitable aid to restrain a violation of the covenant.” Id. (citation and internal quotation omitted).   

The deed conveying Lot 1 from TDMC to Moonshadow contains no restrictive covenant 
or easement regarding parking. Indeed, even though the deed lists Title B exceptions, the deed 
does not list—and specifically omits—the Third General Plan as a Title B exception. See Exhibit 
4. As noted above, the deed conveying Lot 2 to Masjid likewise contains no such language. 
Exhibit 5. In the absence of such language in the deeds conveying the lots to their current 
owners, no easement by general plan can be said to have been created. See Palermo v. Allen, 91 
Ariz. 57, 66, 369 P.2d 906, 912-13 (1962) (discussing case law holding that, where “there was no 
reference in the deeds to any general plan or mention of the fact that the restrictions were meant 
to inure to the benefit of the other lot owners,…the various lot owners were not entitled to 
enforce the covenants as against each other under a theory of a general plan”). 
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The conveyance of land may “create[] an implied reciprocal servitude burdening all the 
developer’s remaining land included in the general plan, if injustice can be avoided only by 
implying the general servitude.” Restatement (3rd) of Property: Servitudes § 2.14(2)(b). The 
Court finds this rule inapplicable here because implying a parking easement on Lot 2 is not
necessary to avoid an injustice. On the contrary, the parking available on Lot 1 has always been 
sufficient to meet Lot 1’s needs, and Lot 1 therefore require no parking easement on Lot 2. As 
Davis testified at trial, “there’s never been a problem” with the current parking arrangements. 
Moreover, to imply such an easement on Lot 2 would work an injustice to Masjid by depriving 
Masjid of the ability to use Lot 2 for the purpose for which it was purchased, i.e., as the site of a 
community center.  

Over the years, Moonshadow has had numerous opportunities to acquire the right to park 
on Lot 2 in exchange for consideration, and has chosen not to do so. In 2006, Moonshadow 
passed up the opportunity to purchase Lot 2. In 2011, Moonshadow failed to enter into a 
reciprocal parking agreement before Masjid closed on Lot 2 that would have burdened 
Moonshadow’s lot as well as Lot 2. In 2015, Moonshadow rejected Masjid’s offer to lease 
parking spaces on Lot 2 to Moonshadow. Because Moonshadow has repeatedly passed up 
opportunities to acquire the right to park on Lot 2 in exchange for consideration, it would hardly 
be fair to now grant Moonshadow the right to park on Lot 2 in exchange for no consideration and 
with no corresponding benefit to Lot 2’s owner. The Court finds that Moonshadow has failed to 
establish the existence of an easement implied by general plan or map.  

In accordance with the foregoing,  

IT IS ORDERED granting judgment in favor of Defendant Masjid Omar ibn al-Khattab. 
Plaintiff Moonshadow Properties LLC shall take nothing on its Complaint. 
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From: Levesque, Ryan
To: Kaminski, Diana
Subject: FW: Opposition to Parking Variance Request at 6301 South McClintock Drive: Co-development
Date: Monday, October 14, 2019 10:30:50 AM
Attachments: image.png

image.png

FYI,
Additional information below to include in the attachments to the report as public input…
Pleas also share with the applicant. Thanks,
 
Ryan Levesque
Deputy CD Director - Planning
City of Tempe, Community Development
 

From: MUHAMMED ZUBAIR <zubair@cox.net> 
Sent: Monday, October 14, 2019 8:52 AM
To: Levesque, Ryan <ryan_levesque@tempe.gov>
Cc: saminhas@aol.com; Zubair@cox.net
Subject: RE: Opposition to Parking Variance Request at 6301 South McClintock Drive: Co-development
 

Here is copy of contract for co-development (TDMC and Moonshadow) of lot now owned by Mosque.  

 

1. Copy of contract - intent to co-develop back land.

2. TDMC broker Rick Ridberg e-mail to Muhammed Zubair  in 2011 that they walked away from co-development - Market
conditions

3. You have Maricopa county deed of trust from Feb 2006 and Lien document that I sent you, showing Moonshadowing
financing co-development. Look at property description in these maricopa county doc:  2004-0498609, 2006-0166335,
2006-0166338.  

There is so much more showing that Moonshadow planned to co- develop New Medical Center on lot currently owned by
mosque. Moonshadow gave away its own parking.    

 

I humbly suggest that City do due process  (home work) before sending this to Variance board for approval. State statute
and city code does not permit Variance if owner is responsible for shortage of parking.

 

I have e-mails from city official Diana that this parking issue is made by owner himself. 

 

Best Regards,

 

Muhammed Zubair
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terms, among_others, snd_ shall be finalized and executed prior to_the expiration of Buyer's
Inspection Period under this Agreement

__ Buyer shall purchasc a onc-half interest in the entity owner of the Lot for the sum
of $300,000.00 at such time as is agreed upon by Buyer and Seller, but in no event later than
111409,

2 Buyer and Scller, s co-members of the entity owner of the Lot shall cach have a
5050 vote on any decisions pertaining to the development and ultimate disposition of the Lot, and
they shall be cqually responsible for all funds to be contributed to the development of the Lot and
related expenses, as well a for any deb required to be incurred for such purposes.

3. _ _Any deadlock between the co-members in decisions regarding the development
and disposition of the Lot will be subject to arbitration with the American Asbitration Association.

4. _In the cvent that, for any reason, Buyer does not purchase its 50°% interest i the
entity owner of the Lot on or befor the date the rent is (0 increase under the lease amendments
described above, such amendments shall be void and of no force or effect,

S____Upon the ultimate disposition of the Lot or upon any distributions to the members
of the _enity owner of _ the Lot following its  development
‘Buyer shall receive a preferred returm of $100,000.00 (which is intended to compensate Buyer for
agreeing to_complete the Property purchase while exempting Mesa Pediatrics from the rental
increase described above and while foregoing certain other rental increases (to $26.24 per rentable
sauare foot) originally requested by Buer which would have otherwise commenced on 11 15,12),
_Following Buyer's receipt of the preferred return. all other distributions (0 the member of the Lot
‘Qwning entity will be shared in accordance with their respective percentage interests,

In_the event Buyer and Seller do not execute a mutually acceptable co-development
agreement prior to the expiration of Buyer's Inspection Period hereunder, Buver shall be enitled to
teminate this Agreement and receive its Eamest Deposit in_accordance with Section 5 of
Agreement, and neither party shell have any further obligation to the other.

0.3 Other Agreements. Except as necessary to achieve the objectives of the Buyer and
Seller a8 set forth above in this Section 10, throughout the escrow period, Seller shall not (A)
excoute a pew lease, modify a lease or terminate, or permit the surrender of any lease; or (B) enter
into any contract or modify any existing contract with respect 10 the Property unless Selles obtains.
the prior wniten consent of Buyer, which consent shall not be unreasonably withheld, delayed of
conditioned, In the vent Buyer's consent is required pursuant to the preceding sentence, Seller will
provde Buyer with the applicable propnsed agreement and Buyer will have five (5) business days
from Buyer's receipt thercof in which to reasonably approve or disapprove same in vriting. If
Buyer approves the agreement, or if Buyer fails to_respond within such five (S) business day period
(in which event Buyer will be deemed (o have approved the agreement),then Seller may enter into
the agreement and the agreement will automatically_and without further action of the parties
become a part of the leases or service coniracts, as applicable, If Buyer timely and reasonal
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disapproves the agrecment, then Seller may elest 1o either (i) not enter into the agreement or Gii
fevise the gpreement and thereafier sck Buyer’s approval of same in_aceordance with the
proceding provisions of this Seesion 10.3.

1. ltems to be Deiivered by Seller at the Close of Escrow. Not later
than 12:00 noon Phoenix ime on the scheduled Closing Date, Seiier shall deliver o
Escrow Agent for delivery to Buyer upon the Ciose of Escrow, the following documents
and instruments, fully executed and acknowledged where appropriate:

111 The original Leases and Lease guaranties, if any, or certified
‘copies thereof if the originals cannot be located.

112 The Tenant Estoppel Certficates or Seller's Estoppel Certificates,
as required under Seclion 6454,

113 An original counterpart assignment of leases in the form attached
hereto as Exhibit E” (the "Assignment of Leases").

114_ An original counterpart assignment of service contracts in the form
atiached hereto as Exhibit "E" (the "Assignment of Contracts").

115_ An original bill of sale and assumption of liabilties in the form
atached hereto as Exhibit "G" (the "Bl of Sale” and Assumption Agreement),

116 An original Non-Foreign Affidavit in the form attached hersto
asIH"

117 A special warranty deed (the "Deed") in the form attached hereto
‘as Exhibit "D and affidavit of property value in compliance with Arizona law.

118 Original letters executed by Seller addressed to each tenant of the
Improvements giving notice of the sale of the Improvements and the assignment of all
Leases by Seler (o Buyer.

119 All keys and combinations to locks on the Properly which are the.
property of Seller or which are available to Seller.

Al of such documents and instruments shall be duly executed and, where appropriate,
‘acknowledged

12, ltems to be Delivered by Buyer at the Close of Escrow. Not later
than 12:00 noon Phoenix time on the Scheculed Closing Date, Buyer shall deliver 1o
Escrow Agent for recordation or delivery to Seller upon th Close of Escrow, the following
‘documents and Instruments, fully executed and acknowledgec where appropriate:

124 The sums Buyer is required 1o pay pursuant to Section 3.4 hereof.
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On October 13, 2019 at 4:02 PM MUHAMMED ZUBAIR <zubair@cox.net> wrote:

Ryan - According to state statue one can not seek Variance if he/she gave away existing required parking for
his/her business with free will. Both TDMC and Moonshadow wanted to co-develop lot 2 land for New
Medical center. 

---------- Original Message ---------- 
From: Rick Ridberg <rridberg4884@gmail.com> 
To: Mohammed Zubair <zubair@cox.net> 
Date: February 23, 2011 at 4:51 AM 
Subject: Moonshadow Purchase and Sales Agreement 

Here is the final, but unsigned copy, of the sales contract of the Generations property on Lot 1. There is
an expired co-development agreement for lot 2, which is now void. 
Muhammed, Please note the time of this email. Anything for you, my friend.
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Rick
 
 

Rick Ridberg MD
Senior Sales Associate
JR McDowell Real Estate
9735 N. 90th Place, Suite 250
Scottsdale, AZ. 85258
rridberg4884@gmail.com
cell - 602.999.6321
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Amendment to General Plan of development 
Final Subdivision Plat 

Approved as requested – 8/14/03
Recordation – REC03056

Recorded document: 664-17
DS021007 SBD-2003.71 REC03056

Lot-1

RENNOVATION of THOMAS MEDICAL SENTER
109 Parking spaces including 6 handicapped 

access parking

Land Pad developed for New Commercial Medical Office 
98 parking spots including 4 handicapped access parking 

built
Handicap ramps and walkways constructed 

Utilities hooked up
Water drainage inclusive to the encumbered parcel graded

Drain water storage tunnel Constructed
REFUSE enclosure constructed for medical Office

Landscaped

2002 - TDMC Development: Project 1st Submittal – 10/16/2002

Description: Amendment to General Plan of development / Final plan of development/variance (111 on site parking on Lot-1 and 86 offsite agreement with Church)

TDMC drafts Parking contract with church for 95 space
TDMC  signed, waiting for church signature

SGF-2002.81

•Use Permit: Allow required parking to be provided based 
on demand (Shared parking).
• Variance:  Waive the requirement of parking by demand 
for sites of at least 100,000 s.f. of gross floor area

SGF-2002.81: Withdrawn on 12/13/2002 

TDMC Lot-1  and Mosque draft a proposal on 12/4/2002

Shared Parking Analysis (TDMC Lot-1, Church and 
Mosque properties) for TDMC RENOVATION: Completed 
on February 11, 2003 by Hefferman & Associated

2003 - TDMC Development:  Project Submittal – DS021007 – 2/11/2003
Description: Amendment to General Plan of development / Final plan of development on 2.39 net acres Lot-1 and use permit / variance for parking by demand at contiguous and non-contagious lots (111 on-site 

parking and 86 parking offsite at church and Mosque)

Church contract rejected at 
first by city and on revised 42 
parking agreement “accepted 
in principle by Parish council”  
faces church signature  delay

Interim Development 
Use TDMC 1.3 acre dirt land for 

89 offsite parking on 
contiguous land  (east side) 

that is in escrow 
SGF-2003.49

Replat Portion of 3.69 acre Lot 1
538-40

“We have “Backup plan” ( TDMC memo to city -3/5/03)

Lot-1 (2.39 acres)

1. 108 parking 
2. Lot 1 only included in legal 

description of  the plat 

7/18/2003  - 3rd Amended General Plan -Final Plan for Lot-1 - Approved 
The Amended General and Final Plan of Development shall be recorded prior to the 

issuance of permits and shall show cross access to be maintained throughout this 
site over the driving aisles.

Recordation – REC03052
Recorded document: 671–40

DS021007 SGF-2003.49 REC03052

Lot-3 (1.3 acres) (Undeveloped Land with 
CCR 83-392061 & 99-1105880 access 
rights on south side & 2002-317969 

sewer access)

1. Total 98 parking spots 
2. 89 “off-site” parking for Lot-1
3. No off-site “municipality required” 

parking affidavit recorded
4. Lot-3 not  in legal description of the plat

Final Subdivision Plat request – 7/22/2003

Church signed Cross Parking Contract  with TDMC per plat 664-17 Lot-1 and Lot-3 on 5/18/04

TDMC has required easement needed 
for initial variance listed in DS021007

Amendment to General Plan of development / Final plan
Approved as requested – 8/14/03

Recordation – REC03056
Recorded document: 664-17

DS021007 SBD-2003.71 REC03056

Lot-1 (2.39 acres)

The Renovated Thomas Davis Medical Center 
building will occupy Lot 1

(109 parking)

SBD-2003.71

New Lot-2 (1.3 acres)
A future building and new parking spaces will be located on 

the new lot number 2
(Undeveloped Land with CCR 83-392061 & 99-1105880 
access rights on south side & 2002-317969 sewer access)

Approved as New Lot-2 but recorded as Lot-3

Replat of 3.69 acre Lot 1
538-40

Blanket Easement with Statement of Intent
2003-1686373

On 10/14/2003; TDMC signs agreement with neighbor to 
the South – Sopris property, to develop facilities for a New 

commercial medical office on this land & Sopris’ liscence to 
rent 40 Parking

2005 - TDMC Development :  Project Submittal – DS041598 
Letter of Intent:  “This request is to separate eastern portion of this project for a separate user”

Amendment Final Subdivision Plat  - Approved – 1/20/05
Recordation – REC05001 - Recorded document: 764-38

DS041598 SBD-2004.93 REC05001

• New Medical Center on Lot-2 
Parking and accessway as well 

as facilities easement 

Chronology of TDMC Development

First ever Construction on SBD-2003.71 new lot 2 land completed in 2004

Undeveloped Dirt Land

Developed commercial plot 
with building enablement 

facilities

On 5/4/2011, Mosque acquired Lot-2: 2011-0380514

671-40 not transferred in Title to Moonshadow Feb 2006
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Parcel- 1:    Lot-1 (2.39 acres)
The Renovated Thomas Davis Medical Center  

(109 parking)

Lot-2 (0.9 acres)  - Dominant Estate
Developed land for New Commercial Medical Office

50.5 parking spots including 4 handicapped access parking

Parcel- 3: added to Lot-1 illegally (198X88 ft strip of 
land - 0.4 acres). No parking rights for Moonshadow

medical center due to easement 

New Commercial Medical Office Easement on
198X88 ft strip of land (0.4 acres) – Servient Estate

47.5 parking easement rights for New Medical Office on Lot-2

Moonshadow purchased Lot-1 & entered into agreement to co-develop Land described in 2003-1686373
Maricopa County Deed of Trust Doc#  2006-0166377 & Lien document 

Parcel-1  (2.39 acres)
Moonshadow owned Lot-1 with 109 certified parking 

per ALTA Survey – 2006-0166336

Parcel-3  198X88 ft strip of land: Moonshadow 
purchased per doc# 2006-0166336 with Blanket 
Easement per ALTA Survey job (251268) by David 

Klien.  

Lot-2 (0.9 acres) –Linnberg acquired per Title Document#  2007-
0194010

Lot-2 (0.9 acres) – New Medical Office 20300 s.f. site plan 
submitted to city of Tempe by Linnberg

Parcel-3  198X88 ft strip of land:
Trash Enclosure, drive through and 7.5 Parking for New 

Medical Office to be located Lot-2 and 40 parking for Sopris
property

DS070211 & SPR07017:
2/27/2007: New Medical Office

B B 
New Development

A A
Renovation

10/5/2017 – City Manager letter to Mosque, welcoming development on 2003-1686373 easement land

On 3/23/2011, Mosque filed DS110296-SPR11020 for Multipurpose 

Parcel-3  198X88 ft strip of land:
Trash Enclosure, drive through and 7.5 Parking for New 

Medical Office to be located Lot-2 and 40 parking for Sopris
property

Lot-2 (0.9 acres) – New Medical Office ~8500 s.f. site plan submitted 
to city of Tempe by Linnberg

SPR09005
7/29/2009: New Medical Office

ATTACHMENT 142


	BOAr_VAR_Generations Medical Center_102319
	ATTACHMENTS_102319_reduced size
	Generations Parking Memo V3_4.pdf
	Background
	Existing Conditions
	City of Tempe Parking Requirements
	Conclusions

	Attachlist Generations Medical Center Variance.pdf
	1-13. Site Context (Location Map, Aerial, Site Plan Parking Exhibit, Site Context Photos)
	1-13. Site Context (Location Map, Aerial, Site Plan Parking Exhibit, Site Context Photos)
	14-15. Letter of Explanation
	14-15. Letter of Explanation
	16-25. Parking Analysis
	16-25. Parking Analysis





