
 

 

  
 
 

 

CITY OF TEMPE Meeting Date:  3/12/2013 

DEVELOPMENT REVIEW COMMISSION Agenda Item:  4 
 

 
ACTION:  Request Appeal the Hearing Officer’s decision to allow a Use Permit to increase the wall height in the 
front yard from 4 feet to 6 feet for the DUBOIS RESIDENCE (PL120421) located at 2122 East Balboa Drive.  The 
appellant is Dawn Sinclair. 
 

FISCAL IMPACT:  N/A 

 

RECOMMENDATION: None   
 
BACKGROUND INFORMATION:  The site is four properties east of River Drive, on the north side of the street. 
The property has R1-6 residences to the west, east and south, and R1-4 residences to the north. The property is 
located within the Shalimar Estates Subdivision. Mr. DuBois requested a Use Permit to build a privacy wall within 
the front yard setback. On January 2, 2013, the Hearing Officer approved a request for the DUBOIS RESIDENCE 
(PL120421) for a Use Permit Standard to allow a 6 foot wall within a front yard setback. At the hearing, one 
resident spoke in favor and five residents spoke in opposition to the request. On January 16th, Dawn Sinclair filed 
an appeal of the approved Use Permit. The original use permit application materials, staff summary report and 
attachments from the January 2nd hearing are provided with this report as background information. The appellant 
provided additional information as part of the appeal. This request includes the following: 

  
UPA13001 Appeal of a Use Permit to increase the wall height in the front yard from 4 feet to 6 feet. 

  
  

Appellant 
Property Owner 

 
Dawn Sinclair 
Walter Dubois 

Zoning District R1-6 Single Family Residential 

Lot Size .22  acres 

Building Size 2,299 s.f. home 

 
ATTACHMENTS:    Supporting Attachments 

 
STAFF CONTACT:  Diana Kaminski, Senior Planner (480-858-2391) 
 
Department Director:  Lisa Collins, Interim Community Development Director  
Legal review by:  N/A 
Prepared by: Diana Kaminski, Senior Planner  
Reviewed by: Steve Abrahamson, Planning & Zoning Coordinator  
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DEVELOPMENT PROJECT FILE  
FOR DUBOIS RESIDENCE APPEAL 

 
ATTACHMENTS  FROM HEARING OFFICER CASE: 
1-4. Report from January 2, 2013 Hearing Officer Hearing for Use Permit 
5. Location Map 
6. Aerial Photo 
7-8. Letter of Explanation 
9. Front Elevation of Residence 
10. Front Elevation with Wall 
11. Site Plan 
12. Photos 
13. Existing wall across the street  
14. Proposed Design 
15-18. Minutes from January 2, 1013 Hearing Officer Hearing 

ATTACHMENTS  FROM APPELLANTS: 
19-20. Appellant Letter 
21-26. Appellant Analysis Amendment to Letter 
27-38. Petition Opposing Use Permit (Attachment 10 Referenced in letter) 
39. Map of petition signatures represented (Attachment 10 Referenced in letter) 
40-44. Website for Neighborhood Services (Attachment 1 Referenced in letter) 
45-62. Transcript of January 2, 2013 Hearing Officer (Attachment 2 Referenced in letter) 
63. Aerial of neighborhood (Attachment 3 Referenced in letter) 
64-66. Photos of neighborhood (Attachment 4 Referenced in letter) 
67-68. Real Estate Advertisement for the Goodwin Home, property across from DuBois Residence 

(Attachment 5 Referenced in letter) 
69-72. Summary list of all Use Permit requests for fences taller than 4’ in front yards  

(Attachment 6 Referenced in letter) 
73-95. Richardson Residence – report, application attachments and hearing minutes 
96-115. McManus Residence – report, application attachments and hearing minutes 
116-130. Youngbull Residence – report, application attachments and hearing minutes 
131-148. Casa de Smith – report, application attachments and hearing minutes 
149-157. Rukavina Residence – report, application attachments and hearing minutes 
158-185. Nanna Paneni Residence – report, application attachments and hearing minutes 
186-200. Doering Residence – report, application attachments and hearing minutes 
201-219. Cuevas Residence – report, application attachments and hearing minutes 
220-239. Weed Residence – report, application attachments and hearing minutes 
240-257. Karsten Residence – report, application attachments and hearing minutes 
258-272. Brown Residence – report, application attachments and hearing minutes 
273-292. Darnell Residence – report, application attachments and hearing minutes 
293-313. Rosen Property – report, application attachments and hearing minutes 

314. Letter from Beth Backus Roth (Attachment 7 Referenced in letter) 
315. Letter from Amy Jones (Attachment 8 Referenced in letter) 
316. Letter from Tom Brethauer (Attachment 9 Referenced in letter) 
317. Email from Adriana Johnston 
318. Email from Carl Streiff 
319. Email from Jeff Modares 
320. Email from Robert F. Lundin 



  
 
 
 
CITY OF TEMPE Meeting Date:  1/02/2013 
HEARING OFFICER  Agenda Item:  8 
 

 
ACTION:  Request approval for a Use Permit to increase the wall height in the front yard from 4 feet to 6 feet for 
the DUBOIS RESIDENCE (PL120421) located at 2122 East Balboa Drive.  The applicant is Wouter Dubois. 
 
FISCAL IMPACT:  N/A 
 
RECOMMENDATION: Staff – Approval, subject to conditions   
 
BACKGROUND INFORMATION:  DUBOIS RESIDENCE (PL120421) is requesting Use Permit Standard to allow 
a 6 foot wall within a front yard setback. The property is located on the north east corner of Dorsey Lane and 
Wesleyan Drive. The request includes the following: 
  
ZUP12129 Use Permit to increase the wall height in the front yard from 4 feet to 6 feet. 
  
 Property Owner & Applicant Wouter Dubois 

Zoning District R1-6 Single Family Residential 
Lot Size .22  acres 
Building Size 2,299 s.f. home 

 
 
 
 
 
ATTACHMENTS:    Supporting Attachments 
 
STAFF CONTACT:  Diana Kaminski, Senior Planner (480-858-2391) 
 
Department Director:  Lisa Collins, Interim Community Development Director  
Legal review by:  N/A 
Prepared by: Diana Kaminski, Senior Planner  
Reviewed by: Steve Abrahamson, Planning & Zoning Coordinator  
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ATTACHMENT 1



 
COMMENTS:   
The site is four properties east of River Drive, on the north side of the street. The property has R1-6 residences to the west, 
east and south, and R1-4 residences to the north. The property is located within the Shalimar Estates Subdivision. The 
applicant is requesting to build a privacy wall within the front yard setback at a height of 6’. The Applicant has provided a 
letter of explanation and series of drawings that demonstrate the location of the wall in relation to the sidewalk, yard and 
driveway. 
 
PUBLIC INPUT 
Staff has received no public input on this request.      
 
USE PERMIT 
The proposed front yard wall requires a Use Permit Standard, to allow up to 6 feet in wall height within the front yard within 
the R1-6 Single Family zoning district.   
 
Section 6-308 E Approval criteria for Use Permit (in italics): 
 

1. Any significant increase in vehicular or pedestrian traffic.  
The proposed use is a wall. The requested change to the wall height from four feet to six feet will not increase traffic 
to the property. 
 

2. Nuisance arising from the emission of odor, dust, gas, noise, vibration, smoke, heat or glare at a level exceeding 
that of ambient conditions. The Applicant is new to the residence, and after recently purchasing the home feels 
there is excessive traffic noise on Balboa Drive, that impacts his quality of life and enjoyment of his property. He 
wishes to enjoy a front yard patio with some privacy and buffer from traffic. The wall will not create a nuisance 
exceeding the level of the surrounding area. 
 

3. Contribution to the deterioration of the neighborhood or to the downgrading of property values, the proposed use is 
not in conflict with the goals objectives or policies for rehabilitation, redevelopment or conservation as set forth in the 
city’s adopted plans or General Plan. The applicant is making an improvement to the property. The proposed wall 
would have a pedestrian gate to get to the front door. There are no foreseen negative impacts to the surrounding 
area. Making the property livable for owner-occupied residents to enjoy their private space is supportive of the 
objectives of the General Plan for sustaining quality of life for neighborhoods. 
 

4. Compatibility with existing surrounding structures and uses. The applicant indicated there are other similar front yard 
walls within the neighborhood. The R1-4 residences to the north have an architectural design that includes a 
courtyard style front yard as a standard feature. Smaller lot sizes often result in utilization of the front yard for 
outdoor open space enjoyment. The proposed wall is compatible with the existing architectural context. 
 

5. Adequate control of disruptive behavior both inside and outside the premises which may create a nuisance to the 
surrounding area or general public. The proposed use is for a personal single family residential use. The design of 
the wall will not be detrimental or disruptive to the surrounding community.  
 

The manner of conduct and the building for the proposed use will not be detrimental to persons residing or working in the 
vicinity, to adjacent property, to the neighborhood, or to the public welfare in general, and that the use will be in full 
conformity to any conditions, requirement or standards prescribed therefore by this code.  
 
Conclusion 
  
Based on the information provided by the applicant, and the above analysis, staff recommends approval of the requested 
Use Permit Standard. This request meets the required criteria and will conform to the conditions. 
 
 

ATTACHMENT 2



 
 

SHOULD AN AFFIRMATIVE ACTION BE TAKEN ON THIS REQUEST, THE FOLLOWING NUMBERED CONDITIONS OF 
APPROVAL SHALL APPLY, BUT MAY BE AMENDED BY THE DECISION-MAKING BODY.   

  
CONDITION(S) 
OF APPROVAL: 

 
1. This Use Permit is valid only after a Building Permit has been obtained and the required inspections have been 

completed and a Final Inspection has been passed. As part of the Building Permit process, on-site storm water 
retention may be required to be verified or accomplished on this Site.  

 
2. The Use Permit is valid for the plans as submitted within this application. Any additions or modifications may be 

submitted for review during building plan check process.   
 

3. The materials and colors of the wall shall match or be compatible with the existing structure. 
 

4. Plants planted within the right of way in front of the wall shall not have thorns or spines, and be not encroach onto 
the sidewalk. 
 

5. Wall must comply with site visibility triangles at corner by driveway to provide safe exiting from drive into public right 
of way. This may be accomplished by lowering the wall within this portion of the design, or chamfering the design at 
an angle. 
 
 
 

 
 

 
  

ATTACHMENT 3



CODE/ORDINANCE REQUIREMENTS:   
THE BULLETED ITEMS REFER TO EXISTING CODE OR ORDINANCES THAT PLANNING STAFF OBSERVES ARE PERTINENT TO THIS CASE.  
THE BULLET ITEMS ARE INCLUDED TO ALERT THE DESIGN TEAM AND ASSIST IN OBTAINING A BUILDING PERMIT AND ARE NOT AN 
EXHAUSTIVE LIST. 
 
 Specific requirements of the Zoning and Development Code (ZDC) are not listed as a condition of approval, but will 

apply to any application.  To avoid unnecessary review time and reduce the potential for multiple plan check submittals, 
become familiar with the ZDC.  Access the ZDC through www.tempe.gov/planning/documents.htm or purchase from 
Development Services. 

 
 Any intensification or expansion of use, including shall require a new Use Permit.  

 
 
HISTORY & FACTS:   
 
August 8, 1972 Shalimar Estates #4, Certificate of Occupancy was issued for this residence. Subsequent to this, a permit 

for enclosing the patio was issued. 
 
 There are no outstanding code violations for this property and no relevant history for this request. 
 
ZONING AND DEVELOPMENT 
CODE REFERENCE:  
Section 6-308 Use Permit 

ATTACHMENT 4
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BALBOA DR

DUBOIS RESIDENCE (PL120421)
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SITE PHOTOS FOR: DUBOIS RESIDENCE 2122 E Balboa            PL120421 

Street view  
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HEARING OFFICER MINUTES 
January 2,2013 4 

be submitted forreview during building plan check process. 
3.	 The materials and colors of the garage shall match orbe compatible with the existing structure. 

7.	 Request approval fora Use Permit Standard to reduce the front yard setback by 20%, from 15 feet to 12 feet for 
the LYMAN RESIDENCE (PL120417) located at 1304 East Wesleyan Drive. The applicants are Jim and Karen 
Lyman. 

Jim and Karen Lyman were present to represent this case. 

Steve Abrahamson introduced the case. The request is for a Use Permit Standard to allow an open structure 
carport. The Lyman residence is located on the north east corner of Wesleyan Drive and Dorsey Lane. Open 
structures such as carports require a 15 foot setback in the R1-6 Single Family Residential District. The 
applicants are requesting approval ofa 20% front yard setback reduction from 15 feet to12 feet toaccommodate 
a carport structure. Staff has not received any public input regarding this request. Staff recommends approval 
of the request. 

Mrs. Lyman stated they wanted the carport to help reduce the ambient heat. She also presented a letter of 
support signed by seven neighbors. Mr. and Mrs. Lyman stated the design of the carport would match the 
house. 

Mr. and Mrs. Lyman agreed tothe conditions ofapproval. 

There was no public input. 

Ms. MacDonald noted that this request meets the criteria for a Use Permit Standard: 
1. Traffic generated bythis use should not be excessive. 
2. Itwon't create a nuisance resulting from odor, dust, gas, noise, vibration, smoke, heat orglare. 
3. It won't contribute to the deterioration ofthe neighborhood. 
4. It iscompatible with existing surrounding structures and uses. 
5. Will allow you toadequately control disruptive behavior both inside and outside the property. 

DECISION: 
Ms. MacDonald approved PL120417/ZUP12128 subject tothe following conditions: 
1.	 This Use Permit is valid only after a Building Permit has been obtained and the required inspections have 

been completed and a Final Inspection has been passed. As part of the Building Permit process, on-site 
storm water retention may be required tobe verified oraccomplished on this Site. 

2.	 The Use Permit isvalid forthe plans as submitted within this application. Any additions ormodifications may 
be submitted for review during building plan check process. 

3.	 The materials and colors of the carport shall match orbe compatible with the existing structure. 
4.	 The existing garage may not be converted into livable space without retuming tothe Hearing Officer fora 

Use Permit to allow primary vehicular parking within the front yard setback. 

8.	 Request approval for a Use Permit to increase the wall height in the front yard from 4 feet to 6 feet for the 
DUBOIS RESIDENCE (PL120421) located at 2122 East Balboa Drive. The applicant isWouter Dubois. 

Wouter Dubois was present to represent this case. 

Steve Abrahamson introduced the case. This isa Use Permit request. Tempe Zoning and Development Code 
allows fora Use Permit to allow for fences and walls from 4 feet to 6 feet in the R1-6 Single Family Residential ATTACHMENT 15



HEARING OFFICER MINUTES 
January 2,2013 5 

District. The location of this home is on Balboa Drive just north of the Shalimar Golf Course, north of Southern 
Avenue justwest of the Price Road/101 Freeway. The neighborhood iseclectic in style. The request is toallow 
for a fence in the front yard setback. The applicant is currently allowed to have a 4 foot fence or wall. The 
applicant would like an increase in height from 4 feet to 6 feet. This request is not uncommon. People like the 
fence orwall for safety, security and a number ofdifferent reasons. Staff is recommending approval based upon 
the Use Permit criteria. This request meets the requirements for a Use Permit. Several citizens have voiced 
their opposition tothis request. 

Ms. MacDonald noted letters ofsupport/opposition for the record: 

David and Frances Manning - support 

Mark and Alonna Randall - opposition 
Linda Akers - opposition 
Rennie Rasp, opposition 
Tom Brethauer, opposition 
Gloria Lowe, opposition 

Mr. Dubois stated he and his wife were very fortunate to buy a house inthis neighborhood. His wife has over 50 
ceramic pots of vegetation, mostly succulents. They would like to have a courtyard in the front yard to 
incorporate the plants. The house is located on a busy street and he does not believe a 4 foot wall would be 
rligh enough. The house across the street has a wall surrounding it. The Zoning Code allows a 6 foot wall with 
the approval of a Use Permit. Mr. Dubois stated he did not have time to communicate with the neighbors and 
felt the wall may be problematic. 

The design of the 6 foot wall is to create a noise barrier for a more accommodating life style. He realizes he 
needs vision to the street. He would like todesign a wall with openings. He stated the wall would be a Spanish 
type ofdesign. The wall would blend into the house and the neighborhood. The wall would be stucco and mimic 
the house. A sandstone paint color would be used for the wall. 

Ms. MacDonald stated the Traffic Engineering Department would have to review the plans. The Zoning and 
Development Code has clear vision requirements that apply to fences and walls. The current plans may need to 
be modified forsafety reasons. 

Mr. Abrahamson stated the Planning Division has no purview over the design elements in Single Family 
Residential Zoning Districts. The design elements include: colors, materials, textures and appearance in 
general. We need to assure the visibility angles are clear from a traffic standpoint. 

Mr. Dubois stated he understood why the fence should be angled near the corner of the driveway for visibility. 
He stated this would give him an opportunity for additional landscaping outside the wall. 

Ms. MacDonald noted condition number three which reads: 3. The materials and colors of the wall shall match 
orbecompatible with the existing structure. 

Mr. Dubois presented pictures of wall similar to what he would like to build. He stated there would be about 3.5 
to 4 feet between the sidewalk and the wall. He would like to incorporate a variation of pavers, granite and 
plants between the wall and the sidewalk. The gate would be about 3 foot tall and you would be able to see the 
front door of the house. Mr. Dubois feels a lotof the opposition may be from the lack details of the wall. This 
project will complement the neighborhood. 

Mr. Dubois agreed to the conditions of approval. 

Tom Brethauer stated he is not in favor of the wall. The noise levels are from being located in a vibrant city. A 
wall in the front yard is not going to stop the noise. The homes in the neighborhood are located in the Shalimar 
Estates. The house across the street with the wall was built in the early 1960s. It isa very unusual design. The ATTACHMENT 16



HEARING OFFICER MINUTES 
January 2, 2013 6 

sides of the house face north and south rather than east and west. The north side ofthe house is almost out to 
the street near the west boundary of the lot. The south side of the house is next to the golf course. A detached 
garage is located on the west. The fence is located between the detached garage and the side of the house 
near Balboa Drive. This is the only house in the neighborhood with a fenced in front yard. The only exceptions 
are short 3 foot walls or rod iron fences. A wall in the front yard would look like a misfit in the neighborhood. It 
would look like something a drug dealer would want so no one could see in the house or something an 
immigrant smuggler would want to use as a drop house. It is contrary with the neighborhood. Mr. Brethauer 
lives next door to Mr. Dubois and the wall would drastically block his view from his front window. The wall would 
also create a safety hazard. His grandson and other kids playing in the front yard will not be able to see cars 
coming from that direction. If his grandson runs into the street and gets hitby a car he will hold Mr. Dubois and 
the City responsible if they approve the wall. If Mr. Dubois wanted a fenced in yard he should have bought one 
of the townhouse villas, they all have fenced infront yards. The wall will also decrease the value ofthe houses. 

Neil Bearce agrees with everything the last speaker stated. He lives on the west side of Mr. Dubois. The wall is 
absolutely out ofcontext with the neighborhood. It is unfortunate Mr. Dubois did not dohis homework before he 
bought the house. This would be an absolute eye sore and detract from the value of the other homes in the 
neighborhood. The Shalimar Estates are all custom homes. It seems the primary reason Mr. Dubois wants to 
build the wall is due to traffic on Balboa Drive. Mr. Bearce visited the Engineering Department in Public Works 
this morning. Balboa Drive is a residential street. Residential streets have up to 500 cars per 24 hour period, 
.36 cars per minute. There are no school buses, city buses or large commercial trucks on Balboa Drive. The 
Sanitation Department runs a garbage truck about three times a week, usually between 8:00-9:00 a.m. Mr. 
Bearce has lived inhis home for 28 years. He works in his garage and is inhis front yard about five days a week 
between 4-5 hours. Between 6:00-9:00 a.m. this morning he counted 47 cars on Balboa Drive, this includes 
rush hour. Balboa Drive is not a noisy or busy street. The speed limit is 25 miles per hour. Balboa Drive is not 
a major thoroughfare. There are nine exits between Broadway Road and Southern Avenue on to Price Road. A 
wall would detract from the neighborhood. 

Dawn Sinclair is opposed to the applicant's wall in the front yard. This proposal destroys the architectural 
integrity of a rather unique neighborhood. The house across the street with the fence was built in the 1960s ata 
time when the zoning was very different. The zoning regulations were ignored because a well know architect 
built that home. The architect did a lotofwork for the City ofTempe. That house and fence would not be able to 
be built there today. The neighborhood should not be able to have fence wars. That is not the neighborhood 
she bought into. The neighborhood has villas near it. The villas are referred to as walled villas. The proposed 
wall would turn Mr. Dubois home into one of those walled villas. Mr. Dubois should have bought a walled villa if 
that is what he wanted. The neighborhood is very open and you can see up and down the street. The wall just 
doesn't fit into the neighborhood. The safety concerns of the neighbor are very well placed. There is not an 
enormous amount of traffic on Balboa Drive. There is enough traffic that bUilding a wall is going to block the 
visibility fordrivers aswell aschildren playing. The reasons that Mr. Dubois wants to build the wall are things he 
should have considered before he bought the home. She believes this will decrease her property value. The 
wall is not compatible with the existing structures and it will downgrade property values. 

Mr. Dubois returned toaddress the issues brought up by neighbors. He understands each person's perspective. 
At the same time he is trying to achieve something that is available through the Zoning Code. He does not feel 
the wall would be detrimental to the neighborhood. He is follOWing the process to ask for a Use Permit to 
heighten the wall from the allowable 4 feet to 6 feet. He is concerned that there would beopposition to a 4 foot 
wall. He feels his request and submittals have satisfied the requirements and criteria of the Use Permit. He 
would like to see an approval of his request. 

Ms. MacDonald stated these cases are troubling because she can see both sides of this issue. She can 
understand the neighbors not wanting something they perceive to impact their property. At the same time she 
understands the applicants desire to improve his property within the constraints of the code. 

Ms. MacDonald noted that this request meets four out of the five criteria for a Use Permit: 
1. Traffic generated by this use should not be excessive. 
2. It won't create a nuisance resulting from odor, dust, gas, noise, vibration, smoke, heat orglare. ATTACHMENT 17



HEARING OFFICER MINUTES 
January 2, 2013 7 

3.	 Itwon't contribute tothe deterioration of the neighborhood. Property owners believe this will decrease 
their property values. Mr. Dubois believes itwill increase his property value. Ms. MacDonald stated it 
is all in perception and how you view the function ofthe wall. She does not believe itwill contribute 
to the deterioration ofthis neighborhood. 

4.	 Compatibility with existing surrounding structures and uses. She does not think it iscompatible with 
existing surrounding structures and uses. The wall isout ofcharacter with the neighborhood. 

5.	 Will allow you to adequately control disruptive behavior both inside and outside the property. 

DECISION: 
Ms. MacDonald approved PL120421/ZUP12129 subject tothe following conditions: 
1.	 This Use Permit is valid only after a Building Permit has been obtained and the required inspections have 

been completed and a Final Inspection has been passed. As part of the Building Permit process, on-site 
storm water retention may be required to be verified oraccomplished on this Site. 

2.	 The Use Permit is valid forthe plans as submitted within this application. Any additions ormodifications may 
be submitted forreview during building plan check process. 

3.	 The materials and colors of the wall shall match or be compatible with the existing structure. 
4.	 Plants planted within the right of way in front of the wall shall not have thorns orspines, and be not encroach 

onto the sidewalk. 
5.	 Wall must comply with site visibility triangles at corner by driveway to provide safe exiting from drive into 

public right of way. This may be accomplished by lowering the wall within this portion of the design, or 
chamfering the design atan angle. 

9.	 Request approval for a Use Permit to allow a fitness facility in the General Industrial District for REVOLUTION 
TRAINING SYSTEMS (PL120422) located at 606 West Southern Avenue, Suite 2. The applicant is Michael 
Peltz. 

Michael Peltz was present to represent this case. 

Steve Abrahamson introduced the case. This is a request for a fitness facility in the General Industrial District. 
The property is located at the north west corner of Southern Avenue and Roosevelt Street. The request is 
required through the Zoning and Development Code. A fitness facility oragym inthe GID requires a Use Permit 
because it is a different use than the other uses in the area. The parking ratios are different and generally they 
have different hours than most of the industrial uses. Staff has not received any input from the public. Staff is 
recommending approval of the Use Permit. 

Ms. MacDonald noted condition number five which reads: 5. All fitness training shall be conducted inside the 
building, not outside. 

Mr. Peltz agreed to the conditions of approval. 

Ms. MacDonald noted that this request meets the criteria fora Use Permit: 
1. Traffic generated bythis use should not be excessive. 
2.	 Itwon't create a nuisance resulting from odor, dust, gas, noise, vibration, smoke, heat orglare. 
3.	 Itwon't contribute to the deterioration of the neighborhood. 
4.	 It iscompatible with existing surrounding structures and uses. 
5.	 Will allow you to adequately control disruptive behavior both inside and outside the property. 

DECISION: 
Ms. MacDonald approved PL120422/ZUP12130 subject to the following conditions: 
1.	 This Use Permit is valid only after a Building Permit has been obtained and the required inspections have 

been completed and a Final Inspection has been passed. 
2.	 The Use Permit is valid forthe plans as submitted within this application. Any additions or modifications may ATTACHMENT 18
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PRESENT: J  Judge 

  A Steve Abrahamson 

  W Wouter Dubois 

  B Tom Brethauer 

  N Neil Bearce  

  D Dawn Sinclair 

  UV Unidentified Voices 

   

J   This takes us to Agenda Item 8.  This is a request for approval of the 

use permit, use permit to increase the wall height in the front yard from 4 feet to 6 

feet for the Dubois residence located at 2122 East Balboa Drive.  The applicant is 

Wouter Dubois, I’m sure I’ll stand corrected on that.  And it contains ZUP12129.  

Mr. Abrahamson? 

A Madam Hearing Officer, this is a use permit request.  There was a 

little bit of a misunderstanding that it was use permit standard, but the Tempe 

Zoning and Development Code allows for a use permit to allow for fences and 

walls in excess of 4 feet up to 6 feet in height in the R 1 6 single family residential 

district.  The location of this home is on Balboa Drive, R 1 6 zoning, just north of 

the Shalimar Golf Course, which is north of Southern Avenue and to the west of 

Loop 101 freeway.  The neighborhood is like a, I’ll just say it’s eclectic in style and 

also in the placement of some of the homes.  The request is to allow for the fence, a 

fence in the front yard setback, at present you are allowed to have a 4 foot tall fence 

or wall in the front yard setback.   

J And that’s without a use permit? 

A That’s without a use permit… 

J Anyone in the city can build a 4 foot fence… 

A That’s correct. 

J Okay. 
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A That’s, that is, that is a right to just build by right a 4 foot wall in 

your front yard.  What the Duboises are asking for is an increase in the height from 

4 to 6 feet.  We’ve had several requests for this, this type of fence or wall in the, in 

the last decade.  When I say several?  I would say in the, in the neighborhood of 18.  

They’re not uncommon.  They do provide for safety, security, people like them for 

a number of different reasons.  Staff is recommending approval based upon the use 

permit criteria.  We have had several citizens that have voiced this opposition to 

this request.  Exact number at this point it time?  I would say would probably be 8.  

However, in the last 2 hours I received a, beg your pardon here, just a second, I 

received an email from Mark and Alana Randall, who reside at 2174 East Balboa.  

They are in opposition to this request.  As well as Ms. Linda Akers who, I don't 

know whether she indicates where she resides, but she’s in the neighborhood.  Ah 

yes, 2101 East Balboa, she is in, in opposition to the request as are others who have 

their notes of opposition within the report or you have downloaded them since, as 

per our discussion earlier.  Again, we base our support or our, yeah, our support for 

the request on use permit criteria only, and it meets the tests for a use permit.  Any 

questions? 

J No, I’m sure I’ll have some during the case.  I just wanted to, for the 

record, indicate the, just so I could read into the record which emails and stuff that I 

had already received just in case the neighbors weren’t here this afternoon.  I 

received one letter of support from David and Frances Manning and they reside at 

2115 East Balboa.  And then I also received, I think you mentioned the email from 

Mark and Alana Randall, they are opposed to the project.  I also received an email 

from a Rennie Rasp, also in opposition to the project.  I received one from Tom 

Brethauer, he’s here this afternoon I believe to speak, but that was also in 

opposition.  And then also from a Gloria Lowe, also in opposition to the request.  

At this point I have only two cards on this case from a Dawn Sinclair and Mr. 

Brethauer as I mentioned earlier.  I just wanted those to be read into the record and 
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I’ll give these letters.  Sir, if you want to give the card so they can pass it up to me, 

that’d be terrific, and I’ll let, make sure that these go into the record.  Thank you.  Is 

the applicant here this afternoon, Mr. Dubois? 

D Wout Dubois. 

J Wouter?  Okay, come forward please.    

W Greetings Madam Hearing Officer and the (inaudible) all the people 

that are here referring to this case.  And I think it’s awesome that the process works.  

Okay, here is a highly civilized procedure going on and we have opposing opinions, 

perspectives, and by the time it’s all said and done, you have the last say so, and it 

will be based on what they rules of engagement are.  So… 

J Let me ask a favor of you, if you can step in front of the podium and 

speak into that microphone… 

W Yeah. 

J And… 

W I’m tempted to, to kind of talk to these people because… 

UV Because unfortunately it’s recorded… 

W Yeah, okay. 

J For the minutes and if you try and turn around and talk to the public 

it’s going to interfere with how it’s recorded. 

W I’m not ignoring you folks, I totally appreciate you being here and 

I’m going to face the… 

UV Okay. 

W Lady. 

UV Thank you. 

W Um?  Again, I, I think I’m very fortunate to have been able to buy a 

house in this neighborhood and we are very much looking forward, I’m still in the 

process of selling a house up north, and I think I will be personally moving in here 

shortly and my wife will come later.  But when she comes we, we live on an acre, 

ATTACHMENT 48



 

 

 

-4- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

and I don't want to make this too long, she comes with 50 5-plus gallon ceramic 

pots that include a lot of different vegetation, mostly succulents and very rare 

succulents, and they will have to be places in this place.  So we incorporated that in 

our thinking.  And part of the plan was 4 foot wall and the front yard would be a 

courtyard, it would incorporate these plants.  It will incorporate, I was looking to 

build a little pond.  Bottom line, that’s going to be my playground.  And the 

neighborhood lent itself for it.  It, it is mostly a quiet street and that’s what I 

observed when I bought the house, except for then I started prepping the yard for 

winter lawn and I was spending a lot of time in the front.  And it was like every 

time I was taking aback by cars speeding excessively, cars overtaking each other, 

and I don't want that, that this is my personal perspective, I don't want that imposed 

on the people here.  But the bottom line is, my thinking was I cannot afford to be in 

the front yard, 4 foot is not going to be enough because it’s that’s thundering sound 

that comes in that is absolutely of impact to you and I saw the wall across the street.  

So my mind started working and I started checking on the code, and the code 

indeed allows you with the request for use permit to go 6 feet.  So that all went very 

fast.  By the time the idea and I did my first inquiry before I knew it I was doing an 

application and literally I haven’t really had a chance to do a lot of communicating 

to people.  Because by the time I saw the sign go up in front of the house and I read 

it and I thought to myself, oh this is problematic because they will probably see an 

alley wall going up on the front and you know what alley walls look like.  That is 

not my intent.  I want to actually give my neighbor across the street and a run for 

his money and build him a wall, or build a wall that is superseding what he has.  

And I have given you a set of pictures… 

UV Yeah, that’s (inaudible)… 

J Talk about the design for a little bit.  Because here’s how the process 

works.  You come up and you present your project.  We can look at any pictures, 

exhibits that you have.  I know in my packet I have attachment 6, which is a line 
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drawing of what you intend to do.  You can talk about materials and just your 

vision.  Then I call the members of the public who are here to speak on it.  Then 

you get a chance to come back up and speak again. 

W All right, I’ll do it then. 

J So, let’s… 

W I think… 

J Let’s talk about the design for a little bit, just to see if that can 

answer some of the neighbors’ questions up front. 

W Literally the sign, the 6 foot is to basically create a noise barrier.  So 

the lifestyle becomes more accommodating.  I do realize that there has to be vision 

of the street.  And I have incorporated, and I have to do a little bit of an acoustical 

analysis on how to actually build the wall and still leave openings.  The main gate 

from the front, which is shown in the picture, is literally what my gate will look like 

and with… 

UV Time out for a second? 

J Can we put up attachment number 6, which is the line drawing from 

the staff report?  Actually if you can, hand him number 5 and 6 and he can speak to 

what attachment number 5 represents and then in turn what number 6 represents.   

A Attachment number 5. 

J Oh, that’s essentially the front elevation of your home? 

W That’s mostly to scale.  I tried to work the feet into there.   

J And that middle section kind of pops out a little bit? 

W The section in the middle is, it’s a Spanish-type of design, 

rectangular, it doesn’t have a lot of curves into it, roundings.  That is the front patio.  

That little cross is the entrance door.  There is a section in the front where you can 

be seated and have a cup of coffee.  Then the front of the house is just a short 

stretch of grass.  And there is no utilization except for working it frequently and 

watering it extensively.  So I want to change all that, literally.  And in the process 
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there’s another exhibit that includes what the fence basically would project on the 

house, and you probably have that.  That is a almost mechanical prints, mechanical 

prints are not very nice to look at.  But by the time I’m said and done that wall will 

blend into the house and for that matter into the neighborhood because it’s not out 

of context with the rest of the neighborhood. 

J On this particular drawing what we see with the diagonal lines… 

W Um-hum. 

J Going across it, that’s the height of the fence and that you intend to 

be stucco… 

W It will be stucco, it will mimic the house, which right now had a 

rough type of stucco.  I will add some additional insulation to the front and then 

next phase of stucco will be a more smoother and a slightly different color.  I will 

go to a sandstone color rather than this kind of drab yellow that’s in place right 

now.  And that will be reflected on the outside wall as well. 

J Okay.  And then one of the things that would be required should this 

pass, is that you would have to submit your plans to the city and we were going to 

come up with some language Steve, not only just give your plans to the city so that 

our planning department can take a look at them, but also for traffic engineering, 

there is a requirement currently in the code that it states that clear vision 

requirements, which is the section of the Zoning and Development Code, apply to 

fences and walls, and so we would have to have our traffic engineering department 

take a look at that, possibly tweak your design by clipping the corners possibly on, 

on both sides, just to allow when you come out of your driveway for you to see you 

know what’s coming behind you.  Because currently I believe it would be pretty 

tight, you know with its current design.  So anyways that… 

W And I have no problems. 

J Okay.  So we’re going to come up with some language to mod-, 

either add a new stip number 6 or modify condition number 2.  Mr. Abrahamson? 
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A For the record, I would like the audience and the applicant to know 

that the Planning Division has no purview over the design elements in the single 

family residential zoning. 

W Um-hum.   

A So as far as colors, materials, textures, appearance in general, 

Planning has no purview so… 

W Surely, they look at the… 

A I just wanted to (inaudible)… 

W Structural integrity of the… 

A We also need to assure, just as the hearing officer has indicated, that 

from a traffic standpoint that the visibility angles are clear. 

W Absolutely.  No problem.  And it had become come plan.  When I 

submitted the application I was kind of hastily putting it together and I can very 

well see where there should be an angle, not to be on the corner that borders the 

driveway, and that is not a problem.  I’m planning to go back anywhere from 6 to 8 

feet on an angle, and then of course the Traffic Department needs to let me know if 

that’s properly done.  It gives me more opportunity to do some landscaping outside. 

J And Steve I just want to say even though this is not a design review, 

it’s not a development plan review, we don’t do that for single family residential, 

we do have a stip in here that says the materials and colors of the wall shall match 

or be compatible with, and that is part of my authority, I guess, just to, to say that, 

to encourage that and to stipulate that. 

A That, that’s correct, but we will have no review of that… 

J Right. 

A Once this, if this use permit should be voted in the affirmative. 

J Okay.  Thank you.  So I’m sorry, we kind of got derailed there.  Is 

there anything else that? 

W Um?  I’m trying to think, I think have shared what I want to share.  
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Except for showing what I’m going to pursue and we’ll get a chance to do that later 

on.  Rebuttal? 

UV Well, why don’t you do it now? 

J Oh, and then… 

W Okay.   

J I’ll call your neighbors up. 

W You have this package? 

J I?  Well let me see?  I have… 

W No you don’t… 

J No, I have… 

W It’s, it’s coming your way. 

J Oh okay, thank you. 

W And the, the first of the 2 pages is mostly for your perusal and now 

that you have said that you have gone past the neighborhood, you probably already 

seen that… 

J Right, these are… 

W Well that was to… 

J Conditions… 

W That was for me to identify that that is an existing home in the 

neighborhood right across the street.  Beyond that and here we go, and the wall, that 

is not exactly the color I’m trying to achieve, it’s essentially sandstone.  It has a 

little bit more white in it by the time it is all said and done.  I plan to add openings 

in there, mostly likely, my wife has already said, I don't want those metal 

contraptions in front.  She just wants to put her plants in there.  So I will probably 

do something that allows for a ceramic pot to sit in, be secure, and let her plants 

hang over.  The front, in all likelihood, there will be about 3 ½ maybe 4 feet of 

space between the sidewalk and the wall, will be a variation of pavers, decomposed 

granite, and some planting meeting the requirements where it is not going to be 
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having any sharp edges and whatever else I would, it will be just purely decorative 

and I’ll probably have it hug the wall.  Beyond that there is the gate, I can see that 

what we don’t want to create is a blank wall that will upset a lot of people and 

create a lot of questions.  So there will be this gate in the middle, which is also 

shown on my sight plan, it will become, the 2 side pieces will not be in there, but 

the 3-foot gate that I will be accomplished will be exactly what is there.  And let me 

take that back, exactly I’ll, I’ll be making it so, it will not be exactly, but it will 

follow that concept and literally right now what you see there is what people will 

see when they look past my gate because the door on the background here is similar 

to my door, so you’ll see I’ll just create my own courtyard beyond that.  So this is 

the plan and that should be if everything works out with your approval be there by 

the middle of the year. 

J Okay, thank you.  Yeah, I appreciate your letting us know what 

direction that you’re going to be headed in with your design. 

W Again I will stress a lot of I think maybe the opposition is because I 

didn't get a chance to explain what I’m trying to do, what I’m (inaudible).  This is 

not going to be an ugly wall that will literally terrorize the neighborhood.  I cannot 

see that.  This will something that will complement the neighborhood.  I see my 

property value shoot up just by virtue of the fact that this is a unique arrangement.  

If I ever have to sell, well, I’m not planning to sell because I plan to die in that 

place.  So whoever is going to be the next owner is going to really find a beautiful 

place to purchase.  That’s it. 

J And I mentioned before I’m going to call the members of the public 

up to speak and if they mention anything that you want to address, later you’ll be 

given an opportunity to do so. 

W Thank you. 

J Thank you. 

W Thank you.   
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J The first card I have is from Tom Brethauer. 

B Good afternoon.  I’m not in favor of the wall period.  I don't care 

what it looks like.  First of all though to talk about the noise, one of the reasons he 

mentions the wall is the noise.  And where we’re located, we’re in the middle of 

basically a vibrant city.  We’ve got a freeway one ¼ of a mile west of us.  We’ve 

got a freeway 1 mile south of us.  We’ve got a freeway 2 miles north of us.  We’ve 

got a main track railroad line going through there.  Airplanes fly over all day.  

Helicopters, news helicopters fly over it to go to the freeway interchanges.  Noise is 

a fact of life there.  And a wall in the front yard is not going to stop that.  Now also 

he talks about the fact that the house across the street has a wall.  Our home and his 

home is located in Shalimar Estates.  The house across the street was built in the 

early ‘60s.  It’s a very unusual design.  The sides of the house basically almost face 

north and south, rather than east and west.  The north side of the house is almost out 

to the street and almost to the west boundary of the lot.  The south side is next to the 

golf course, and on the east there’s a detached garage on the west.  So when they 

built the house they put a fence in there between the detached garage and the side of 

the house that’s out against Balboa.  Now other than that house, in the probably 50, 

60 houses in Shalimar Estates, there is no house that has a front yard fenced in, 

other than maybe a 3 foot fence or I can’t think of the name now, the iron pegged 

fence or… 

UV Wrought iron… 

B Wrought iron fence, there’s no house that has a fence in the front 

yard.  All of the houses have open front yards.  If he puts this fence in the front 

yard, it basically will look like a misfit in the neighborhood.  It makes you think of 

the kind of house that a drug dealer would want so nobody could see in the house.  

Drugs, immigrant smuggler would want to use as a drop house.  It just is totally 

contrary to anything else in the neighborhood.  And I think if all of the people in the 

neighborhood were aware of what’s going to happen, you would have many more 
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emails that are concerned with it.  Because again, it’s totally contrary, Wout feels it 

will increase the value of his house.  I don't.  I think it will make it the misfit of the 

neighborhood and no one would be interested in buying it.  We have a house right 

next to it, it will drastically reduce our view from our front window.  But also it will 

create a safety hazard, because this fence will be out there.  We have our grandson 

and his friends play in the front yard periodically.  They’re not going to be able to 

see cars coming from the other direction.  It’s going to block that view.  If one of 

them, if my grandson runs into the street and gets hit by a car because he didn't see 

it because of that fence, then I will hold Wout responsible and I will hold the city 

responsible if they approve that fence.  I mean if Wout wanted a fenced in yard, he 

should’ve went to the west and north of us and bought one of the townhouse villas, 

they all have fenced front yards, 8 foot high.  You’d had have all the privacy you 

wanted.  But that’s not where he bought the house.  He bought the house in 

Shalimar Estates, which there are no other houses in Shalimar Estates that have 

fenced front yards other than the one across the street and I explained the exception 

to that.  And we are totally against him having that fenced front yard next to our 

house.  Because it not only will decrease the value of his house, it will decrease the 

value of our house because our house will be next to the misfit’s house.   

J And your house, you keep saying you live next door… 

B 2128 East Balboa. 

J 2128 and you’re directly… 

B Directly east of his house. 

J Okay.  Thank you. 

B Okay, thank you. 

J The next card I have is from a Neal Bearce? 

N I totally agree with everything that the last speaker just said.  I live 

on the other side of Mr. Dubois, on the west at 2216 East Balboa.  And this is 

absolutely out of context with the neighborhood.  I guess it’s unfortunate that Mr. 
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Dubois didn't do his homework before he bought the house, but this would be an 

absolute eyesore and detract from the value of our houses.  I would, someone 

mentioned they were an eclectic neighborhood, they’re all custom houses in 

Shalimar Estates.  It seems that the primary reason that he wants to do this, at least 

that’s what he’s stated here and in his letter to you originally, has to do with traffic 

on Balboa Drive.  This morning I was over at the Engineering Department of 

Tempe Public Works and I learned from Mr. Steve Hoslin(sp) that in Tempe there 

are 3 categories of roads.  And this may be not news to you, but it was to me.  

Those 3 categories are arterial, collector and residential.  Balboa is a residential.  

Arterial would be Southern Avenue, which is south of us.  The traffic count there in 

a 24-hour period is 23,781 or 16. 5 vehicle per minute.  A collector street is Country 

Club Way, which enters our general area from Southern, and that has a count of 

4,000 for a 24-hour period or 2.7 per minute.  Our street, a residential street has 500 

cars per 24-hour period, and that is .36 cars per minute.  There are no school buses 

on that street.  There are no city buses on that street.  The Sanitation Department 

runs a garbage truck about 3 times a week between 8:00 and 9:00 in the morning 

usually.  There are no large trucks that come on that street, commercial trucks.  

Occasionally you’ll have a electric company or a gas company truck or something 

like that.  But that’s about it.  I’ve lived there for 28 years.  I work out of my garage 

and I’m in the front yard probably 5 days a week between 4 and 5 hours.  I was 

there this morning from 6:00 to 9:00 and I counted 47 cars, that’s including rush 

hour.  That’s 4.8 minutes between cars.  This is not a noisy street.  And it’s not a 

busy street.  The speed limit is 25 miles an hour.  And I know that I and some of my 

other neighbors when we do see someone abusing that speed limit, we call the cops, 

and it doesn’t happen very often.  In his letter to you originally he indicated that this 

was a major thoroughfare if you’re emptying out of all the neighborhoods between 

Broadway Road, Southern, McClintock and Price, that square mile, it’s not.  There 

are 9 exits between Broadway and Southern onto Price, which is a, the road that 
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goes south along the freeway, the frontage road.  So as far as the need?  There is 

none.  And as far as it complying with the neighborhood, it detracts from the 

neighborhood and I would like to add my name to all the others I guess, what is 10 

of them now, of my neighbors who say we don’t want this.  Please don’t do it.  

Thank you. 

J The next card I have is from Dawn Sinclair.  Ms. Sinclair if you’d 

like to come up please. 

D Thank you, excuse me, thank you and good afternoon.  I guess that 

makes 11 of us in opposition.  And I would oppose this even if Mr. Dubois had 

come over to my house and told me what he wanted to do.  This proposal destroys 

the architectural integrity of a rather unique neighborhood.  My understanding of 

the house across the street, the house with the big fence, is that it was built in the 

‘60s at a time when the zoning was very different.  And whatever zoning existed, 

zoning regulations existed at the time were sort of ignored because of the person 

who built that particular home.  Apparently a well-known architect who did a lot of 

work for the city of Tempe, that would not happen today.  That house probably 

wouldn’t be there, that fence probably wouldn’t be there.  My neighborhood is not a 

neighborhood where we should be having what Mr. Dubois referred to as 

essentially fence wars.  I want to give the neighbor across the street a run for his 

money.  That’s not the neighborhood that I bought into.  The neighborhood that I 

bought into has villas near it.  What we refer to as the walled villas.  And what I 

saw today is going to turn Mr. Dubois’ home into one of those villas.  If me Mr. 

Dubois wanted a walled villa, he could have bought a walled villa.  I bought into a 

neighborhood that’s very open, that I can see up and down the streets and has a very 

open feel to it.  This house just doesn’t fit.  And I think that my neighbors’ safety 

concerns are very well placed.  There’s not an enormous amount of traffic up and 

down that road, but there is enough traffic that building walls is going to block the 

ability of not just Mr. Dubois, but his neighbors to see as they pull out of their 
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driveways.  And for children, not this gentlemen’s grandchildren, but other children 

to see what’s coming up and down that road.  The reasons that Mr. Dubois wants to 

build that wall are things he should’ve considered before he bought the home quite 

frankly.  I do believe that this will decrease my property values.  I cannot imagine 

that if I drove through neighborhood today that I would want the house that I 

bought 8 years ago.  I cannot guarantee that I would not want house if the wall is up 

at Mr. Dubois’ house.  It is not compatible with existing structures and I think it 

will downgrade everybody’s property values.  Thank you. 

J That was the last card I had on this case.  Was, did you want to speak 

ma'am or are you here just to observe? 

UV No. 

J Okay.   

UV (Inaudible). 

J Okay, thank you.  Okay, then Mr. Dubois, if you’d like to come back 

up you can address some of the issues that were just brought up, but they were 

fairly unanimous in their , in their one, opposition to your project, and with the idea 

that it’s just incompatible with the neighborhood, and so would you like to address 

that.  I know you’ve mentioned the house across the street, but your thoughts on 

how it’s compatible with the neighborhood as a whole? 

W Very well.  I understand each person’s perspective, everybody’s 

entitled their perspective and here is a very strong group’s perspective, groupthink 

sometimes you call that.  At the same time what we’re trying to achieve here is 

something that is available through the code.  And the code identifies, and I think 

it’s in the header of the section that identities the criteria, if there is something that 

is detrimental to the neighborhood or a set of different factors.  Detrimental means 

damaging.  People may express this as being perceived as being damaging.  I don't 

think that from a realistic and a rational perspective that that will hold up.  Because 

this is not damaging the neighborhood.  This is not damaging people in the 
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neighborhood.  The perspectives are self-imposed.  I even, early on, brought up it is 

my perspective with respect to the traffic in the street.  Somebody else may have a 

totally different perspective.  That is there (inaudible) it is all self-imposed and at 

the same time I’m following the process.  The full process allows me to ask for a 

use permit to heighten the wall at 4 feet, which is allowed.  I’m already very 

concerned about the fact that there is so much opposition even to a 4-foot wall, and 

that gives me pause.  But at the same time I think it should be understood that this is 

a process that is stipulated in the Tempe code and I think that I, it was my request 

and my submittals have satisfied all the requirements, the criteria to the point where 

I would like to see an approval of my request.  And thank you for considering it. 

J Thank you.  These cases are always troubling because I can see both 

sides of this issue.  I can understand the neighbors not wanting you to do 

something, which they perceive to impact their property, yet at the same time I can 

understand your desire to improve your property within the constraints of the code 

as you see fit for your needs and that of your family.  As I’ve mentioned before 

with the other cases previously, I do have some criteria that I have to look at when 

evaluating a use permit.  Trust me, if I didn't have this criteria my decision would 

likely be different, just based on what I believe to be the right thing aesthetically 

and from a neighborly standpoint, but I’m kind of sharing the same thought that 

staff, their viewpoint, in that we have to, this code is here for a reason and the 

criteria are here for a reason.  And this is what I have to follow.  So I’m going to go 

through them one-by-one.  There are 5 of them.  Do I believe that this will create a 

significant increase in vehicular or pedestrian traffic?  I don't believe that to be the 

case.  I don't believe it will actually impact traffic one way or another.  Will it 

create a nuisance arising from the emission of odor, dust, gas, noise, vibrations, 

smoke, heat or glare?  A stationary fence will not create a nuisance of any of those 

that are outlines in the criteria.  Do I believe it will deteriorate or contribute to the 

deterioration of the neighborhood or downgrade property values?  This is a tough 
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one because I have property owners saying they think it will decrease their property 

values and Mr. Dubois is saying he believes it will increase his property value, you 

know it’s all in perception and how you view the function of this thing.  But overall 

on balance I don't believe it will contribute to the deterioration of this 

neighborhood.  Is, number 4, is it compatible with existing surroundings, structures, 

and uses?  No, I don't think it is and frankly I wish you weren’t building it, because 

I do believe that it’s out of character with the existing neighborhood.  And you 

know it would give me pause, like you said, already at 4 feet you would have 

opposition, so that should give you some pause already, taking it up to 6 feet just I 

think is kind of being a little antagonistic to the neighborhood.  So for that criteria, I 

don't believe it’s compatible with existing surroundings, structures and uses.  The 

fifth one, is if I believe you’ll adequately control behavior both inside and outside 

the premises?  Yes, I do believe that to be the case, in fact if anything it probably 

gives you more control of what goes on inside your premises.  I have 5 criteria and 

4 out of the 5 lean towards me approving this application.  So therefore, I am going 

to approve the use permit contained in ZUP12129 to increase the wall height in the 

front yard from 4 feet to 6 feet for the Dubois residence.  As I mentioned 

beforehand at the start of the hearing, there is an appeals process available to the 

neighbors.  This would be taken to Steve, Board of Adjustment? 

A We have, you have 14 days in which to apply for an appeal.  It 

would be taken before the Development Review Commission, which is a 7, 7 

member commission, 7 citizen panel, so you have diversity of opinion there. 

J What is the process?  A single neighbor just writes a letter… 

A There, there is an application.  There is a fee, it’s I believe 104 

dollars.  It again has to be applied for within 14 days, so you have until the 16th, the 

close of business.  And it went up now, I, I don't know have them here.  I’ll also 

provide you with my card, should you have any questions.  Thank you. 

J So yeah, that is the process.  You know though at the beginning of 
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the hearing you kind of said you have the final say.  The fact of the matter is I don't 

have the final say.  There are appeals processes, which is as it should be frankly, 

you know sometimes you know we have these cases that are very, very close and 

can go either way.  So it actually is of some comfort to me that there is a process by 

which neighbors can take it to a different level.  So I thank you all for participating 

in this process and wish you good luck as you move forward with the process.  So 

thank you.  I’m going to give them just a minute to exchange some information 

before I call the next case.   
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Kaminski, Diana
From: adrianakj@gmail.com on behalf of Adriana Johnston <ajohnst5@asu.edu>
Sent: Tuesday, January 01, 2013 1:59 PM
To: Kaminski, Diana; Stennerson, Julie; Abrahamson, Steve
Subject: About the case # PL120421 - Dubois Residence at 2122 E Balboa Dr. Tempe, AZ, 85282

To Whom It May Concern: 

  

We would stress that the look of the 6 ft fence will decrease property value to adjoining houses, 
additionally, it will reduce the safety for my children who play with other children on that street. 
Usually, Evi (7) and Amelie (6) play and/ride bike on the sidewalk and driveway, if this is approved a 
car will not be able to see them. Since Balboa Street does not have speed bumps lots of cars go 
faster then allowed 25 MPH speed. In case of approving the 6 ft fence on this side of the street there 
would be lower visibility for drivers to see playing children but also for children to see the cars. The 
last reason why we do not agree with the 6ft fence is that it would destroy the harmony of all the 
houses on the north side since none of them have a tall fence.  

Thank you, 

  

Adriana Johnston 

  

Neighbors at 2917 S Bala Dr, Tempe, AZ. 85282 
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Kaminski, Diana
From: Carl Streiff <streiff007@yahoo.com>
Sent: Tuesday, February 12, 2013 11:31 AM
To: Kaminski, Diana
Subject: Proposed Shalimar Construction - 2122 East Balboa.

Hello Diana - 
  
I am writing to voice my concern regarding proposed construction of a 6-foot high wall that will follow the perimeter of the 
front yard at 2122 E. Balboa. 
  
I live in the Shalimar neighborhood and when I first heard of this my initial reaction was "the person will need a zoning 
variance and there is no way the city of Tempe will allow that in Shalimar".  I did not know at the time that the preliminary 
approval had already taken place.  I was extremely shocked.  This type of construction is completely out of place for the 
neighborhood.  I understand that there are people who enjoy living in walled complexes or walled villas. There are 
neighborhoods with this design.  Shalimar estates is not of this design and allowing this to occur will take away from the 
architectural feel and view to the neighborhood.  Homes are currently not obstructed from view, which gives a open 
and inviting look to the neighborhood.  I know this is one of the many reasons people are attracted to Shalimar.  It also 
shows off the large yards that are unique and becoming less common in the new, cookie cutter neighborhoods found 
in new developments. 
  
As a AZDRE licensed Realtor, I can tell you that allowing this type of zoning variance will take away from the 
neighborhood and will impact values, as perception is a large contributor to how buyers come to their rationalization of 
value.  Walling off yards will not increase value.  It will in fact create a situation where the walled villas to the west of 
Shalimar could become comparable properties.  This will have a negative impact on pricing in Shalimar. 
  
Shalimar is unique to Tempe.  I have heard it referred to as 'the Arcadia of Tempe', a reference to a high value, uniquely 
looking neighborhood in Phoenix (and one that is certainly not bad to be compared with).  We need the city of Tempe to 
help us preserve our neighborhood and increase value of our properties, not enable action to close off properties to view, 
changing the look of the neighborhood and (it my professional opinion), decrease values. 
  
Respectfully submitted. 
  
Carl Streiff 
2945 S. Fairway Drive 
Tempe, AZ 85282 
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Kaminski, Diana
From: J. Modares <modares@cox.net>
Sent: Sunday, February 17, 2013 4:22 PM
To: Kaminski, Diana
Subject: High Wall in Neighborhood

Greetings, 
I am writing this email to you to express my concern over an attempt to build a 6-foot high wall in a 
property three houses down the street from my house.  
 
My family and I live at 2102 E. Balboa drive. Recently we became aware of the intention of the new 
owner of the property at 2122 E. Balboa Dr. and we have become very concern over the danger and 
other issues that this overly high and over extended wall will be posing on our neighborhood.  
 
I hope you review this situation carefully and take the requests and pleas of the residents of Shalimar 
neighborhood into consideration before approving the plan. Your support is greatly appreciated. 
 
Best Regards, 
 
Jeff Modares and Family 
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Kaminski, Diana
From: Bob <rflundin@gmail.com>
Sent: Wednesday, February 20, 2013 10:34 AM
To: Kaminski, Diana
Subject: wall on Balboa

Dear Ms. Kaminski, 
 
I am writing to express my strong objection to the proposed wall at 2122 E. Balboa, Tempe, Arizona. Such a wall will 
disrupt the architectural integrity of the neighborhood and pose a danger to children who play in the area. 
 
I trust you will do whatever you can to stop the construction of this wall. 
 
Thank you!! 
 
Sincerely, 
 
Robert F. Lundin 
2148 E. Cairo Dr. 
Tempe, AZ 85282 
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